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DBE PROGRAM 
 

POLICY STATEMENT 
 

Section 26.1, 26.23  Objectives/Policy Statement 
 
The City of Holbrook, hereafter referred to as the Sponsor, has established a Disadvantaged 
Business Enterprise (DBE) program in accordance with regulations of the U.S. Department of 
Transportation (DOT), 49 CFR Part 26.  The Sponsor has received Federal financial assistance 
from the Department of Transportation, and as a condition of receiving this assistance, the 
Sponsor has signed an assurance that it will comply with 49 CFR Part 26. 
 
It is the policy of the Sponsor to ensure that DBEs as defined in Part 26, have an equal 
opportunity to receive and participate in DOT–assisted contracts.  It is also the policy: 
 

1. To ensure nondiscrimination in the award and administration of DOT – assisted 
contracts; 

2. To create a level playing field on which DBEs can compete fairly for DOT-assisted 
contracts; 

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable 
law; 

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are 
permitted to participate as DBEs; 

5. To help remove barriers to the participation of DBEs in DOT assisted contracts; 
6. To assist the development of firms that can compete successfully in the market place 

outside the DBE Program. 
 
City Manager, Ray Alley, has been named the DBE Liaison Officer.  In that capacity, they are 
responsible for implementing all aspects of the DBE program.  Implementation of the DBE 
program is accorded the same priority as compliance with all other legal obligations incurred by 
the Sponsor in its financial assistance agreements with the Department of Transportation. 
 
The Sponsor has disseminated this policy statement to The City of Holbrook and all of the 
components of the organization.  The Sponsor has distributed this statement to DBE and non-
DBE business communities that perform work for us on DOT – assisted contracts.  The Sponsor 
accomplished this by advertising the policy statement on the City’s website. 
 
 
 
 
 
 
 
 
 
 
 
              
Ray Alley, City Manager      Date 
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SUBPART A – GENERAL REQUIREMENTS 
 
Section 26.1   Objectives 
 
The objectives are found in the policy statement on the first page of this program. 
 
Section 26.3   Applicability 
 
The Sponsor is the recipient of federal airport funds authorized by 49 U.S.C. 47101, et seq. 
 
The Sponsor is the recipient of federal-aid highway funds authorized under Titles I and V of the 
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 
1914, Titles I, III and V of the Transportation Equity Act for the 21st Century (TEA-21, Pub. L. 
105-178, 112 Stat. 107. 
 
The Sponsor is the recipient of federal transit funds authorized by Titles I, III, V and VI of ISTEA, 
Pub. L. 102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, II and V of the Tea-
21, Pub. L. 105-178. 
 
Section 26.5   Definitions 
 
The Sponsor will use terms in this program that have the meaning defined in Section 26.5. 
 
Section 26.7   Non-discrimination Requirements 
 
The Sponsor will never exclude any person from participation in, deny any person the benefits 
of or otherwise discriminate against anyone in connection with the award and performance of 
any contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin. 
 
In administering its DBE program, the Sponsor will not, directly or through contractual or other 
arrangements, use criteria or methods of administration that have the effect of defeating or 
substantially impairing accomplishment of the objectives of the DBE program with respect to 
individuals of a particular race, color, sex, or national origin. 
 
Section 26.11   Record Keeping Requirements 
 
Reporting to DOT: 26.11(b) 
 
The Sponsor will continue to provide data about the DBE Program to the Department as 
directed by DOT operating administrations. 
 
The Sponsor will report DBE participation to DOT/FAA as follows: 

The Sponsor will transmit to FAA annually on December 1, the “Uniform Report of DBE 
Awards or Commitments and Payments” form, found in Appendix B to this part.  The 
Sponsor will also report the DBE Contractor firms contact information either on the FAA 
DBE Contractor’s Form or other similar format. 

 
Bidders List: 26.11(c) 
 
The Sponsor will create and maintain a bidders list.  The purpose of the list is to provide as 
accurate data as possible about the universe of DBE and non-DBE contractors and 
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subcontractors who seek to work on DOT-assisted contracts for use in helping to set overall 
goals.  The bidders list will include the name, address, DBE-non-DBE status, age of firm, and 
annual gross receipts of firms to be submitted as part of the bid package. 
 
The Sponsor will collect this information by placing a clause in all bid solicitations requiring 
prime bidders to report the name, address, DBE non-DBE status, age of firm, and annual gross 
receipts of firms.  A copy of the bidders list can be reviewed as Attachment 3. 
 
Section 26.13   Federal Financial Assistance Agreement 
 
The Sponsor has signed the following assurances, applicable to all DOT-assisted contracts and 
their administration: 
 
Assurance:  26.13(a) – Each financial assistant agreement the Sponsor signs with a DOT 
operating administration (or a primary recipient) will include the following assurance: 
 

The Sponsor shall not discriminate on the basis of race, color, national origin, or 
sex in the award and performance of any DOT assisted contract or in the 
administration of its DBE Program or the requirements of 49 CFR Part 26.  The 
Sponsor shall take all necessary and reasonable steps under 49 CFR Part 26 to 
ensure nondiscrimination in the award and administration of DOT assisted 
contracts.  The Sponsor’s DBE Program, as required by 49 CFR Part 26 and as 
approved by DOT, is incorporated by reference in this agreement.  
Implementation of this program is a legal obligation and failure to carry out its 
terms shall be treated as a violation of this agreement.  Upon notification to the 
Sponsor of its failure to carry out its approved program, the Department may 
impose sanctions as provided for under Part 26 and may, in appropriate cases, 
refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud 
Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.). 

 
This language will appear in financial assistance agreements with sub-recipients. 
 
Contract Assurance: 26.13(b) 
 
The Sponsor will ensure that the following clause is included in every DOT-assisted contract the 
Sponsor signs with a contractor and each subcontract the prime contractor signs with a 
subcontractor: 
 

The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of 
race, color, national origin, or sex in the performance of this contract.  The contractor 
shall carry out applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the contractor to carry out these 
requirements is a material breach of this contract, which may result in the termination of 
this contract or such other remedy, as the Sponsor deems appropriate. 
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SUBPART B – ADMINISTRATIVE REQUIREMENTS 
 
Section 26.21   DBE Program Updates 
 
Since the Sponsor has received a grant of $250,000 or more for airport planning or 
development, capital, and or operating assistance in a federal fiscal year, the Sponsor will 
continue to carry out this program until all funds from DOT financial assistance have been 
expended.  The Sponsor will provide to DOT updates representing significant changes in the 
program for approval. 
 
The Sponsor is not eligible to receive DOT financial assistance unless DOT has approved the 
DBE program and the Sponsor is in compliance with it and this part.  The Sponsor will continue 
to carry out the program until all funds from DOT financial assistance have been expended. 
 
Section 26.23   Policy Statement 
 
The Policy Statement is elaborated on the first page of this DBE program. 
 
Section 26.25   DBE Liaison Officer (DBELO) 
 
The Sponsor has designated the following individual as the DBE Liaison Officer: 
 
Ray Alley 
465 1st Avenue 
Holbook, AZ 86025 
(928) 524-6225 
Email: rayalley@ci.holbrook.az.us 
 
In that capacity, the DBELO is responsible for implementing all aspects of the DBE program and 
ensuring that the Sponsor complies with all provisions of 49 CFR Part 26.  The DBELO has 
direct, independent access to The City of Holbrook concerning DBE program matters.  An 
organization chart displaying the DBELO’s position in the organization is found in Attachment 2 
to this program. 
 
The DBELO is responsible for developing, implementing and monitoring the DBE program, in 
coordination with other appropriate officials.  The DBELO has no staff to assist in the 
administration of the program.  The duties and responsibilities include the following: 
 

1. Gathers and reports statistical data and other information as required by DOT. 
2. Reviews third party contracts and purchase requisitions for compliance with this 

program. 
3. Works with all departments to set overall annual goals. 
4. Ensures that bid notices and requests for proposals are available to DBEs in a 

timely manner. 
5. Identifies contracts and procurements so that DBE goals are included in solicitations 

(both race-neutral methods and contract specific goals) and monitors results. 
6. Analyzes the Sponsor’s progress toward attainment and identifies ways to improve 

progress. 
7. Participates in pre-bid meetings. 
8. Advises the governing body on DBE matters and achievement. 
9. Chairs the DBE Advisory Committee. 
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10. Determines Contractor compliance with good faith efforts. 
11. Provides DBEs with information. 
12. Plans and participates in DBE training seminars. 
13. Acts as liaison to the Unified Certification Process. 
14. Provides outreach to DBEs and community organizations to advise them of 

opportunities. 
15. Maintains the Sponsor’s updated directory on certified DBEs. 

 
Section 26.27   DBE Financial Institutions 
 
It is the policy of the Sponsor to investigate the full extent of services offered by financial 
institutions owned and controlled by socially and economically disadvantaged individuals in the 
community, to make reasonable efforts to use these institutions, and to encourage prime 
contractors on DOT-assisted contracts to make use of these institutions.  To date the Sponsor 
has been unable to identify and use any such institutions.  The State DBE Directory was used 
to try and locate DBE Financial Institutions but none were found.  The Sponsor makes an effort 
annually to investigate the availability of such institutions. 
 
Section 26.29   Prompt Payment Mechanisms 
 
The Sponsor has established, as part of the DBE Program, a contract clause to require prime 
contractors to pay subcontractors for satisfactory performance of their contracts no later than 30 
days from receipt of each payment the Sponsor makes to the prime contractor. 
 
The Sponsor will ensure prompt and full payment of retainage from the prime contractor to the 
subcontractor within 30 days after the subcontractor’s work is satisfactorily completed.  The 
Sponsor will use the following method to comply with this requirement: 
 

The Sponsor will hold retainage from prime contractors and provide for prompt and 
regular incremental acceptances of portions of the prime contract, pay retainage to 
prime contractors based on these acceptances, and require a contract clause obligating 
the prime contractor to pay all retainage owed to the subcontractor for satisfactory 
completion of the accepted work within 30 days after the Sponsor’s payment to the 
prime contractor. 

 
The Sponsor will consider a subcontractor’s work is satisfactorily completed when all the tasks 
called for in the subcontract have been accomplished and documented as required by the 
Sponsor.  When the Sponsor has made an incremental acceptance of a portion of a prime 
contract, the work of a subcontractor covered by that acceptance is deemed to be satisfactorily 
completed.  The Sponsor will provide appropriate means to enforce the requirements of this 
section.  The Sponsor also provides that any delay or postponement of payment among the 
parties may take place only for good cause, and only with the Sponsor’s written approval. 
 
The Sponsor will include the following clause in each DOT-assisted prime contract: 

 
The prime contractor agrees to pay each subcontractor under this prime contract 
for satisfactory performance of its contract no later than 10 working days from the 
receipt of each payment the prime contractor receives from the Sponsor.  The 
prime contractor agrees further to return retainage payments to each 
subcontractor within 10 days after the subcontractor’s work is satisfactorily 
completed.  Any delay or postponement of payment from the above referenced 
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time frame may occur only for good cause following written approval of the 
Sponsor.  This clause applies to both DBE and non-DBE subcontracts. 

 
Section 26.31   Directory 
 
The Sponsor uses the State of Arizona’s DBE directory, maintained by the State.  The directory 
lists the firm’s name, address, phone number, date of the most recent certification, and the type 
of work the firm has been certified to perform as a DBE.  In addition, the directory lists each type 
of work for which a firm is eligible to be certified by using the most specific NAICS code 
available to describe each type of work. 
 
The State of Arizona revises the directory at least annually.  The Sponsor makes the Directory 
available at the office of the DBELO.  The Directory may be obtained at Civil Rights Office, 
ADOT, 1739 W. Jackson, Room 127P, Phoenix, Arizona, (602) 712-7761 and also found on 
their website http://www.azdot.gov/azdbe/DBE_Search.aspx. 
 
A sample of the directory may be found in Attachment 7 to this program document. 
 
Section 26.33   Over-concentration 
 
The Sponsor has not identified that over-concentration exists in the types of work that DBEs 
perform. 
 
Section 26.35   Business Development Programs 
 
The Sponsor has not established a business development program. 
 
Section 26.37   Monitoring and Enforcement Mechanisms 
 
The Sponsor will take the following monitoring and enforcement mechanisms to ensure 
compliance with 49 CFR Part 26. 
 
The Sponsor will bring to the attention of the Department of Transportation any false, fraudulent, 
or dishonest conduct in connection with the program, so that DOT/FAA can take the steps (e.g., 
referral to the Department of Justice for criminal prosecution, referral to the DOT/FAA Inspector 
General, action under suspension and debarment or Program Fraud and Civil Penalties rules) 
provided in 49 CFR Part 26.107.  The Sponsor also will implement similar action under its own 
legal authorities, including responsibility determinations in future contracts and possible 
prosecution under applicable Arizona State Law. 
 
The Sponsor will implement a monitoring and enforcement mechanism to ensure that work 
committed to DBEs at contract award or subsequently (i.e., as the result of modification to the 
contract) is actually performed by the DBEs to which the work was committed.  The monitoring 
and enforcement will include written certification that the Sponsor has reviewed contracting 
records and monitored work sites for this purpose. 
 
The Sponsor will implement a mechanism that will provide for a running tally of actual DBE 
attainments (e.g., payment actually made to DBE firms), including a means of comparing these 
attainments to commitments.  In the reports of DBE participation to DOT/FAA, the Sponsor will 
show both commitments and attainments, as required by the DBE/FAA uniform reporting form. 
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The Sponsor will investigate and act on complaints regarding lack of prompt payment.  If the 
prime contactor is determined to be delinquent with prompt payments, the Sponsor will notify 
the prime contractor that immediate payment to the subcontractor is required, and the Sponsor 
may recommend to suspend the prime contractor’s prequalification status for bidding on future 
projects. 
 
Section 26.39   Fostering Small Business Participation 
 
The Sponsor has created a Small Business element to structure contracting requirements to 
facilitate competition by small business concerns, taking all reasonable steps to eliminate 
obstacles to their participation, including unnecessary and unjustified bundling of contract 
requirements that may preclude small business participation in procurements as prime 
contractors or subcontractors. 
 
The Sponsor’s small business program element is incorporated as Attachment 10 to this DBE 
Program.  The Sponsor will actively implement the program elements to foster small business 
participation.  Doing so is a requirement of good faith implementation of the Sponsor’s DBE 
Program. 
 
 
 

SUBPART C – GOALS, GOOD FAITH EFFORTS, AND COUNTING 
 
Section 26.43   Set-asides or Quotas 
 
The Sponsor does not use quotas in any way in the administration of this DBE program. 
 
Section 26.45   Overall Goals 
 
The Sponsor will establish an overall DBE goal covering a three-year federal fiscal year period if 
the Sponsor anticipates awarding prime contracts exceeding $250,000 during any one or more 
of the reporting fiscal years within the three-year goal period.  In accordance with Section 
26.45(f) the Sponsor will submit the overall goal to DOT on August 1 of each year. 
 
DBE goals will be established for those fiscal years that the Sponsor anticipates awarding DOT-
assisted prime contracts exceeding $250,000 during the three-year period.  The DBE goals will 
be established in accordance with the 2-step process as specified in 49 CFR Part 26.45.  If the 
Sponsor does not anticipate awarding more than $250,000 in DOT/FAA-assisted prime 
contracts during any of the years within the three-year reporting period, the Sponsor will not 
develop an overall goal; however the existing DBE program will remain in effect and the 
Sponsor will seek to fulfill the objectives outlined in 49 CFR Part 26.1. 
 
The Sponsor will annually establish overall goals in accordance with the 2-Step process as 
specified in 49 CFR Part 26.45.  The first step is to determine the relative availability of DBEs in 
the market area, “base figure”.  The second step is to adjust the “base figure” percentage from 
Step 1 so that it reflects as accurately as possible the DBE participation the recipient would 
expect in the absence of discrimination based on past participation, a disparity study and/or 
information about barriers to entry to past competitiveness of DBEs on projects. 
 
In establishing the overall goal, the Sponsor will consult with the Arizona Department of 
Transportation DBE Program Manager and other women’s, minority and general contractor 
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groups, community organizations, and other officials or organizations to obtain information 
concerning the availability of disadvantaged and non-disadvantaged businesses, the effects of 
discrimination on opportunities for DBEs, and the Sponsor’s efforts to establish a level playing 
field for the participation of DBEs. 
 
Following this consultation, the Sponsor will publish a notice of the proposed overall goals, 
informing the public that the proposed goal and its rational are available for inspection during 
normal business hours at the Sponsor’s principal office for 30 days following the date of the 
notice, and informing the public that the Sponsor and DOT/FAA will accept comments on the 
goals for 45 days from the date of the notice.  Notice will be issued in general circulation media.  
Normally, the Sponsor will issue this notice by June 1 of the reporting period of the goal.  The 
notice will include addresses to which comments may be sent and addresses where the 
proposal may be reviewed. 
 
The Sponsor’s overall Three-Year DBE Goal submission to DOT/FAA will include a summary of 
information and comments received, if any, during this public participation process and any 
responses. 
 
The Sponsor will begin using the overall goal on October 1 of the reporting period, unless the 
Sponsor has received other instructions from DOT/FAA.  If the Sponsor establishes a goal on a 
project basis, the Sponsor will begin using the goal by the time of the first solicitation for a DOT-
assisted contract for the project. 
 
The Sponsor will maintain an approved DBE Program and overall DBE goal, if applicable, as 
well as administer the DBE Program in good faith to be considered to be in compliance with this 
part. 
 
A description of the methodology to calculate the overall goal and the goal calculations can be 
found in Attachment 1 to this program. 
 
Section 26.47   Failure to Meet Overall Goals 
 
If the Sponsor awards and commitments shown on the Uniform Report of Awards or 
Commitments and Payments at the end of any fiscal year are less than the overall goal 
applicable to that fiscal year, the Sponsor will do the following in order to be regarded by the 
Department as implementing the DBE Program in good faith: 
 

1. Analyze in detail the reasons for the difference between the overall goal and the 
awards and commitments in that fiscal year; 

 
2. Establish specific steps and milestones to correct the problems the Sponsor has 

identified in the analysis and to enable the Sponsor to meet fully the goal for the new 
fiscal year; 

 
3. The Sponsor will retain the analysis and corrective actions developed under 

paragraphs (c) (1) and (2) of this section in records for three years and make it 
available to FAA on request. 
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Section 26.51(a-c)  Breakout of Estimated Race-Neutral & Race-Conscious 
Participation  

 
There is no breakout of estimated race-neutral and race-conscious participation, as only race-
neutral participation will be allowed. 
 
Sample Bid Specification: 
 

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of 
Transportation, apply to this contract.  It is the policy of the Sponsor to practice 
nondiscrimination based on race, color, sex, or national origin in the award or 
performance of this contract.  All firms qualifying under this solicitation are encouraged 
to submit bids/proposals.  Award of this contract will be conditioned upon satisfying the 
requirements of this bid specification.  These requirements apply to all bidders/offerors, 
including those who qualify as a DBE.  A DBE contract goal of ____ percent has been 
established for this contract.  Based on the 9th Circuit Court Decision in Western States 
Paving Company v. Washington State Department of Transportation, the Sponsor has 
determined that it is appropriate to use a race/gender neutral goal.  The Sponsor 
encourages all bidders to take active race gender/neutral steps to include DBE’s in this 
and other airport contracts.  Race/gender neutral steps include:  unbundling large 
contracts, subcontract work the prime contractor may self-perform, provide bonding or 
financing assistance, provide technical assistance, etc.  This contract can be awarded 
without the lowest responsive bidder meeting the goal or demonstrating good faith effort 
to meet the goal. 

 
Section 26.55   Counting DBE Participation 
 
The Sponsor will count DBE participation toward overall and contract goals as provided in 49 
CFR Part 26.55.  The Sponsor will not count the participation of a DBE subcontract toward a 
contractor’s final compliance with its DBE obligations on a contract until the amount being 
counted has actually been paid to the DBE. 
 
 
 

SUBPART D – CERTIFICATION STANDARDS 
 
Section 26.61 – 26.73  Certification Process 
 
The Sponsor will use the certification standards of Subpart D of Part 26 to determine the 
eligibility of firms to participate as DBEs in DOT-assisted contracts.  To be certified as a DBE, a 
firm must meet all certification eligibility standards.  The Sponsor will make certification 
decisions based on the facts as a whole. 
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For information about the certification process or to apply for certification, firms should contact: 
 

Arizona Department of Transportation 
Civil Right Office 

1135 N. 22nd Avenue, 2nd Floor 
Phoenix, AZ 85009 

(602) 712-7761 
tmoore@azdot.gov 

 
Certification application forms and documentation requirements are found in Attachment 4 to 
this program. 
 
 
 

SUBPART E – CERTIFICATION PROCEDURES 
 
Section 26.81   Unified Certification Programs 
 
The Sponsor is a member of a Unified Certification Program (UCP) administered by the Arizona 
Department of Transportation.  The UCP will meet all of the requirements of this section.  The 
UCP document may be found in Attachment 4. 
 
 

 
SUBPART F – COMPLIANCE AND ENFORCEMENT 

 
Section 26.109  Information, Confidentiality, Cooperation 
 
The Sponsor will safeguard from disclosure to third parties information that may reasonably be 
regarded as confidential business information, consistent with Federal, state, and local law. 
 
Notwithstanding any provision of Federal or state law, the Sponsor will not release information 
that may reasonably be construed as confidential business information to any third party without 
the written consent of the firm that submitted the information.  This includes applications for 
DBE certification and supporting information.  However, the Sponsor must transmit this 
information to DOT in any certification appeal proceeding under 49 CFR Part 26.89 of this part 
or to any other state to which the individual’s firm has applied for certification under 49 CFR Part 
26.85 of this part. 
 
Monitoring Payments to DBEs 
 
The Sponsor will require prime contractors to maintain records and documents of payments to 
DBEs for three years following the performance of the contract.  These records will be made 
available for inspection upon request by any authorized representative of the Sponsor or DOT.  
This reporting requirement also extends to any certified DBE subcontractor. 
 
The Sponsor will perform interim audits of contract payments to DBEs.  The audit will review 
payments to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors 
equals or exceeds the dollar amounts stated in the schedule of DBE participation. 
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ATTACHMENTS 
 
Attachment 1 Overall Goal Calculation, Breakout of Estimated Race-Neutral & Race- 

Conscious Participation, Public Participation, and Contract Goal 
Attachment 2 Organizational Chart 
Attachment 3 Bidders List 
Attachment 4 Uniform Certification Information 
Attachment 5 Monitoring and Enforcement Mechanisms 
Attachment 6 Form 1 & 2 for Demonstration of Good Faith Efforts 
Attachment 7 DBE Directory 
Attachment 8 Regulations: 49 CFR Part 26 
Attachment 9 Agency Consultation 
Attachment 10 Small Business Participation



 

 

Attachment 1 
 
 

Section 26.45: Three-Year Goal Methodology 
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Section 26.45: Three-Year Goal Methodology 
 

Holbrook Municipal Airport 
 
Amount of Goal 
 
The Sponsor’s overall three-year goal for the time period October 1, 2015 to September 30, 
2018 is the following:  0.88% of the Federal financial assistance the Sponsor will expend in 
DOT-assisted contracts. 
 
Given the amount of DOT-assisted contracts the Sponsor expects to let during this period, 
which is: 
 
 

Fiscal 
Year 

 
Project 

 
Total Amount 

 
FAA Amount 

Total DBE 
Amount 

FAA DBE 
Amount 

2016 Fuel Farm 
Construction 

$435,000.00 $396,111.00 $4,598.35 $4,187.26 

2016 
Runway 

Rehabilitation 
$300,000.00 $273,180.00 $4,721.01 $4,298.95 

2017 NA $0.00 $0.00 $0.00 $0.00 
2018 NA $0.00 $0.00 $0.00 $0.00 
Total  $735,000.00 $669,291.00 $9,319.36 $8,486.21 

 
 
This means that the Sponsor has set a goal of expending $8,486.21 FAA ($9,319.36 total) with 
DBEs during this period.  The goals have been established for the 2016 Fuel Farm 
Construction and Runway Rehabilitation projects. 
 
Methodology used to Calculate Overall Goal 
 
Step 1: 26.45(c) 
 
To calculate the base figure for the goals, the Sponsor will determine the number of contractors 
in the State of Arizona, in the following NAICS codes found in the Census Bureau’s CBP 
database.  The Sponsor has found that a substantial majority of contractors and subcontractors 
that perform work for them are located within the State, and the Sponsor spends a substantial 
amount of their contracting dollars in the State. 
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For the Fiscal year 2016 Fuel Farm Construction project, the Sponsor anticipates awarding the 
following: 
 
 
 
 
Type of Work 

 
 
 

NAICS 
Code 

(Denominator)
 

Number of 
Firms from 

Census Data 

(Numerator) 
 

Number of 
Firms from 

DBE Directory 

(Weighted Value) 
 
 
Estimated Cost /  
% of Total Cost 

Fuel Tank 237120 14 0 $290,000 / 66.67 
Electrical 238210 1,276 1 $50,000 / 11.49 
Concrete Contractor 238110 359 6 $5,000 / 1.15 
Trucking 484110 339 15 $20,000 / 4.60 
Engineering 541330 1,193 22 $35,000 / 8.05
Construction Survey 541370 132 14 $15,000 / 3.45
Material Testing 541380 123 11 $15,000 / 3.45
Landscaping 561730 1,558 4 $5,000 / 1.15 
 
To arrive at the base figure, these calculated values for each type of work are then weighted 
based upon the estimated cost of each type of work compared to the total value of the work.  
The following is the formula used to calculate this base goal: 
 
((0.6667 X (0/14)) + (0.1149 X (1/1,276)) + (0.0115 X (6/359)) + (0.0460 X (15/339)) + (0.0805 X 
(22/1,193)) + (0.0345 X (14/132)) + (0.0345 X (11/123)) + (0.0115 X (4/1,558))) = 1.06% 
 
For the Fiscal year 2016 Runway Rehabilitation project, the Sponsor anticipates awarding the 
following: 
 
 
 
 
Type of Work 

 
 
 

NAICS 
Code 

(Denominator)
 

Number of 
Firms from 

Census Data 

(Numerator) 
 

Number of 
Firms from 

DBE Directory 

(Weighted Value) 
 
 
Estimated Cost /  
% of Total Cost 

Painting/Fog Coat 237310 157 0 $195,000 / 65.00 
Highway Contractor 238910 441 1 $5,000 / 1.67 
Trucking 484110 339 15 $25,000 / 8.33 
Engineering 541330 1,193 22 $35,000 / 11.67
Construction Survey 541370 132 14 $15,000 / 5.00
Material Testing 541380 123 11 $15,000 / 5.00
Landscaping 561730 1,558 4 $10,000 / 3.33 
 
To arrive at the base figure, these calculated values for each type of work are then weighted 
based upon the estimated cost of each type of work compared to the total value of the work.  
The following is the formula used to calculate this base goal: 
 
(0.6500 X (0/157)) + (0.0167 X (1/441)) + (0.0833 X (15/339)) + (0.1167 X (22/1,193)) + (0.0500 
X (14/132)) + (0.0500 X (11/123)) + (0.0333 X (4/1,558))) = 1.57% 
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Step 2: 26.45(d) 
 
Following the calculation of this base figure, the Sponsor will adjust the base figure because of 
disparity studies in the area, the capacity of DBE’s to perform the types of work the Sponsor has 
available, and other factors that may affect the number of DBE’s available for the project. 
 
After calculating a base figure of the relative availability of DBEs, evidence was examined to 
determine what adjustment was needed to the base figure in order to arrive at the overall goal. 
 
There have not been similar projects at the Holbrook Municipal Airport. 
 
Since there is no past participation to average in, the average over the three fiscal years of Step 
1 is calculated as ((1.06 + 1.57) + 0 + 0) / 3 = 0.88. 
 
Although a disparity study has been completed for the greater Phoenix area, the Sponsor feels 
that their market area is located a sufficient distance from the study area, and has enough 
differences from the study area, that the Sponsor found no reason to adjust the figure for their 
area.  However, the Sponsor will continue to contact state and local agencies to determine 
when other disparity studies become available. 
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Process 
 
Before establishing the overall goal for each project, the Sponsor did consult with the following 
agencies by letter on October 20, 2015: 
 
Tribal Business Information Center 
P.O. Box 663 
Window Rock, Arizona 86515 
 
National Association of Women in Construction 
5060 N 19th Avenue, Suite 107 
Phoenix, Arizona 85015 
 
Arizona Hispanic Chamber of Commerce 
255 E. Osborn, Suite 201 
Phoenix, Arizona 85012 
 
Greater Phoenix Black Chamber of Commerce 
201 East Washington Street, Suite 350 
Phoenix, Arizona 85004 
 
Tucson Hispanic Chamber of Commerce 
823 East Speedway Boulevard 
Tucson, Arizona 85719-4439 
 
Associated General Contractors of America – Arizona Chapter 
1825 West Adams Street 
Phoenix, Arizona 85007 
 
There were no comments received regarding this plan other than questions regarding the 
project specifically.  The Sponsor published a notice on November 12th, 2015 of the proposed 
overall goal on the City of Holbrook website, http://www.ci.holbrook.az.us/, informing the public 
that the proposed goal and its rationale are available for inspection during normal business 
hours at the principal office for 30 days following the date of the notice, and informing the public 
that the Sponsor and DOT will accept comments on the goals for 45 days from the date of the 
notice.  The notice included addresses to which comments may be sent.  The Sponsor is in the 
process of advertising and will forward any comments and responses to the FAA after the 
comment period is completed. 
 
Breakout of Estimated “Race and Gender Neutral” (RN) and “Race and Gender 
Conscious” (RC) Participation 
 
After examining the evidence on hand of discrimination and its effect, the evidence does not 
appear to adequately address the problems the 9th Circuit’s decision articulated concerning the 
Washington State DOT DBE program.  Therefore, the Sponsor is submitting a race/gender-
neutral (RN) goal for 2016-2018.  The Sponsor will not use contract goals to meet any portion of 
the overall goal.  (Contract goals are established so that, over the period to which the overall 
goal applies, they will cumulatively result in meeting any portion of the recipient’s overall goal 
that is not projected to be met through the use of RN means.) 
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The Sponsor will meet the maximum feasible portion of the overall goal by using RN means of 
facilitating DBE participation.  The Sponsor uses the following race-neutral means to increase 
DBE participation: 
 

1. Arranging solicitations, times for the presentation of bids, quantities, specifications, 
and delivery schedules in ways that facilitate DBE, and other small businesses, 
participation (e.g., unbundling large contracts to make them more accessible to small 
businesses, requiring or encouraging prime contractors to subcontract portions of 
work that they might otherwise perform with their own forces); 

2. Providing technical assistance and other services; 
3. Carrying out information and communications programs on contracting procedures 

and specific contract opportunities (e.g., ensuring the inclusion of DBEs, and other 
small businesses, on recipient mailing lists for bidders; ensuring the dissemination to 
bidders on prime contracts of lists of potential subcontractors; provision of 
information in languages other than English, where appropriate); 

4. Ensuring distribution of the State DBE directory, through print and electronic means, 
to the widest feasible universe of potential prime contractors. 

5. Hold pre-bid/pre-proposal conferences to provide firms with an opportunity to inquire 
about the DBE requirements. 

 
The Sponsor estimates that, in meeting the overall goal of 0.88% the Sponsor will obtain the 
entire goal from race-neutral participation.  Based on the 9th Circuit Court Decision in Western 
States Paving Company v. Washington State Department of Transportation, the Sponsor has 
determined that it is appropriate to use a race/gender neutral goal.  The Sponsor encourages all 
bidders to take active race/gender neutral steps to include DBE’s in this and other airport 
contracts.  This contract can be awarded without the lowest responsive bidder meeting the goal 
or demonstrating good faith effort to meet the goal. 
 
Efforts such as new and comprehensive mechanisms aimed at increasing DBE participation 
through race/gender-neutral means can be the basis for increasing the percentage of projected 
race/gender-neutral participation.  The Sponsor has not implemented any new mechanisms; 
therefore the race/gender-neutral participation developed using this method is 0%. 
 
The Airport may, in the future; use race/gender-conscious means to facilitate DBE and small 
business participation. 
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Monitoring and Enforcement Mechanisms 
 
 

The Sponsor has available several remedies to enforce the DBE requirements contained in its 
contracts, including, but not limited to, the following: 
 

1. Breach of contract action, pursuant to the terms of the contract; 
2. Breach of contract action, pursuant to State Code. 

 
In addition, the federal government has available several enforcement mechanisms that it may 
apply to firms participating in the DBE problem, including, but not limited to, the following: 
 

1. Suspension or debarment proceedings pursuant to 49 CFR part 26 
2. Enforcement action pursuant to 49 CFR part 31 
3. Prosecution pursuant to 18 USC 1001
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Forms 1 & 2 for Demonstration of Good Faith Efforts 
 
 
 

These forms 1 and 2 included as part of the solicitation documents. 
 
 
FORM 1: DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION 

 
The undersigned bidder/offeror has satisfied the requirements of the bid specification in the 
following manner (please check the appropriate space): 

 
_____ The bidder/offeror is committed to a minimum of ____ % DBE utilization on this 
contract. 
 
_____ The bidder/offeror (if unable to meet the DBE goal of ____%) is committed to a 
minimum of ____% DBE utilization on this contract and submits documentation 
demonstrating good faith efforts. 

 
Name of bidder/offeror’s firm: ______________________________________ 
 
State Registration No. ____________________ 
 
By ___________________________________    ______________________ 

(Signature)    Title 
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FORM 2: LETTER OF INTENT 
 

Name of bidder/offeror’s firm: _______________________________ 
 
Address: ________________________________________________ 
 
City: _____________________________ State: _______ Zip: ______   

 
 

Name of DBE firm: ________________________________________ 
 
Address: _________________________________________________ 
 
City: ________________________________State: _______ Zip: _____ 

 
Telephone:  ___________________ 
 
Description of work to be performed by DBE firm: 

 
             

 
             
 
             
 
             
 
The bidder/offeror is committed to utilizing the above-named DBE firm for the work described 
above.  The estimated dollar value of this work is $ ___________. 
 
Affirmation  
 
The above-named DBE firm affirms that it will perform the portion of the contract for the 
estimated dollar value as stated above. 
 
By __________________________________________________________ 

(Signature)    (Title) 
 
If the bidder/offeror does not receive award of the prime contract, any and all 
representations in this Letter of Intent and Affirmation shall be null and void. 
 
(Submit this page for each DBE subcontractor.) 
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Arizona UCP DBE & SBC Directory
As of 11/5/2015 2:50:43 PM

The information provided in this file is not to be used for unsolicited advertising, spam, or any other unauthorized use.

Company Name City State Ethnicity Gender Capability
2 C's Freight Broker, LLC Camp Verde AZ Caucasian Female Code: 488510; Broker for local freight

transportation
48o Design, LLC Phoenix AZ Subcontinent Asian American Female Landscape Architectural & Design Services;

NAICS 541320
4Sight Technologies Phoenix AZ Hispanic American Male IT Technologies Software, IT Governance,

Business Optimization, Business
Transformation and Corporate Management
Performance Software Development;
NAICS 541511 Computer program or
software development, custom (More);
NAICS 541511 Custom Computer
Programming Services (More);
NAICS 541513 Data processing facilities (i.e.,
clients' facilities) management and
operation services(More); ; ; ;

5 Star Legal Services P.L.L.C. Phoenix AZ African American Male Mobile notary, process serving and court
runner services.

A & S PAVING INC Tucson AZ Hispanic American Male CRACK SEALING, GENERAL CONTRACTOR,
EXCAVATION, PAVING

A and K Signal and Utility, LLC Phoenix AZ Subcontinent Asian American Male Installation of Transmission Lines, Dry
Utilities,; Electrical Street Lights & Traffic
Signals.

A to Z Quality Remodeling LLC Glendale AZ Hispanic American Male Commercial & residential painting services
including interior & exterior work, roofing
contractor, carpentry contractor ; NAICS
238320, 238160, 238350;

A&H Janitorial Services LLC San Tan Valley AZ African American Female NAICS Code: 561720 Janitorial Services
A&H Painting Inc Glendale AZ Hispanic American Female Painting contractor; NAICS 238320;
A TEAM SECURITY & EVENT SERVICES, INC. TUCSON AZ African American Male SECURITY & EVENT SERVICES

A.P. & Associates, LLC. Phoenix AZ African American Male Strategic planning consulting services,
Management Consulting; ; NAICS 541611,
541618

ABN Engineering LLC Phoenix AZ Asian Pacific American Male Engineering services; NAICS 541330;
About Blind Cleaning, Inc. Phoenix AZ African American Male Ultrasonically cleans blinds, ceiling tiles &

light defusers; ; NAICS 811490, 442291;

About Can Survival, LLC Mesa AZ Caucasian Female Business to consumer retail sales, internet
sites and wholesale specializing in sun
protection [hats/umbrellas/glasses]; NAICS
454111, 423460, 423990, 424320, 424330;

Abril Architecture LLC Glendale AZ Hispanic American Male Architectural services; ; NAICS 541310
ACB Construction LLC Peoria AZ Caucasian Female coating for floors and walls, tile and floor

goods
Access Security Systems Int Inc Phoenix AZ Native American Male Security integration and access control

including security alarm systems sales,
installation, repair and closed circuit tv
systems (CCTV); NAICS 238210 561621

Accounting & Finance Professionals, Inc. Phoenix AZ Caucasian Female Staffing services specializing in billing &
accounts receivable clerks, collection
specialists, office/clerical, data entry,
accountants & CPA's.; NAICS 561311;

Accurate Placement LC Phoenix AZ Caucasian Female Employment agency; NAICS 561320,
561330;



All Rock Supply, Inc. Apache Junction AZ Hispanic American Male NAICS Codes: 212313; 212321; 212399;
236115; 236118; 237990; 423320; 484220;
561730; Granite crushed & broken stone
mining and/ or beneficiating, Sand,
construction grade, quarrying and/or
beneficiating, All Other Nonmetallic Mineral
Mining, New Single Family Housing
Construction, Remodeling and Renovating
General COntractors, single family housing,
Riprap Installation, Brick, Stone, & Related
Construction Material Merchant
Wholesalers, Sand hauling, local,
Landscaping Services (except planning);
Commodity codes: 1056; Landscape and
1089: Riprap, Gravel, Sand and Shoulder

Alliance Service & Control Specialists, Inc. Phoenix AZ Native American Male Commercial electrical contractor and
wholesale of electrical apparatus &
equipment, wiring supplies, pumps &
pumping equipment; NAICS 238210;

Alliance Towing PHOENIX AZ Hispanic American Male Towing and storage of motor vehicles
AllSource Global Management, LLC Sierra Vista AZ Asian Pacific American Female NAICS Codes: ; 541990 All Other

Professional, Scientific, and Technical
Services; 561330 Professional Employer
Organizations; 561311 Employment
Placement Agencies; 561312 Executive
Search Services; 561320 Temporary Help
Services; 561499 All Other Business Support
Services ; All Other Professional, Scientific,
and Technical Services, Facilities (except
computer operation) support services, Staff
leasing services; staff leasing staff training;
place professionals that provide high
security clearance services such as training,
intelligence, cyber & information security
and logistics; ;

ALN LLC Chandler AZ Caucasian Female Local dump truck / hauling; NAICS 484220;

Alpha Engineering, Inc. Phoenix AZ Subcontinent Asian American Male civil engineering, land surveying
ALR Engineering Inc. Rio Rico AZ Hispanic American Male NAICS Codes 237310: Construction

management, highway, road, street and
bridge; 541330: Civil engineering services,
541690: Hydrology consulting services ;
Commodity Codes: 1027: Construction
Management, 1029: consultant Services
(Various) and 1107: Surveying

Alta Vista Masonry LLC Phoenix AZ Hispanic American Male Masonry contractor; NAICS 238140;
AM Safety LLC. Phoenix AZ Hispanic American Male NAICS 541620, 541690;
AMBA SOLUTIONS INC PHOENIX AZ Asian Pacific American Female Information technology consulting, database

modeling & design analysis, programming &
project management; NAICS 541511;

AMERICAN FIRST SOLUTIONS, LLC Mesa AZ Native American Female Broker of appliances; electrical, building,
lighting and plumbing materials

Americas Communications LLC Chandler AZ Hispanic American Female Wireless low voltage communication
systems; NAICS 517210;

Ammex Rebar Placers, Inc. Scottsdale AZ Hispanic American Male Rebar placers.; ; NAICS 238120
Andes Engineering, LLC Phoenix AZ Hispanic American Male Civil engineeringï¿½; ; NAICS 541330



Arusi LLC Tempe AZ Hispanic American Male Consulting, Project Management, and
Design services for the power, natural gas
and telecommunications industries.; NAICS
237120, 237130, 541340

Arviso Business Consulting, Inc. Chandler AZ Native American Male NAICS Code: 541611 business management
consulting, professional development
training;

Arvizu Advertising & Promotions Phoenix AZ Hispanic American Male Hispanic advertising and event planning &
productions; NAICS 541890, 541810

AsI Marketing Group, LLC Phoenix AZ Hispanic American Female Full service marketing & advertising includes
video production, graphic design,
promotions, event planning, strategic
planning for marketing to Hispanics and
translation.; NAICS 541810, 541613, 541930,
512110;

ASJ Engineering Consultants, LLC Chandler AZ Subcontinent Asian American Female The company specializes in traffic
engineering and transportation planning. It
provides consulting, planning and design
services in the the area of transportation
planning and design engineering. The
projects include traffic and capacity analysis
for planning projects, road safety audits,
traffic simulation modeling, signal design,
pavement marking and signing design, traffic
control and ITS design.; ; NAICS 541330

ATEK Engineering Consultants, LLC. Chandler AZ Hispanic American Male Codes: 541330; 541380, Geotechnical
engineering, materials engineering,
construction materials testing and special
inspection services.;

ATL, INC. Phoenix AZ Hispanic American Male Construction management, geotechnical
testing, construction inspection, and broker
of electrical equipment supplies; ; NAICS
236220, 237990, 237310, 423610, 541380 ;

Auza & Auza Contracting Inc Phoenix AZ Hispanic American Male Underground utilities (wet & dry),
demolition & site clean up, shotcrete, and
stormwater pollution prevention plans
(SWPPP) management & installation.
Trucking/hauling local.; ; NAICS 484220.
237110, 238110, 238910;

AV ASSOCIATES TUCSON AZ Hispanic American Male AUDIO/VISUAL SERVICES & EQUIPMENT
RENTAL

Ave Solutions LLC Phoenix AZ Asian Pacific American Female Transportation consulting services; ; NAICS
541614;

Aviar Commercial Space Planning & Design TUCSON AZ Caucasian Female INTERIOR DESIGN SERVICES

Avila Masonry LLC Glendale AZ Hispanic American Male Masonry subcontractor; ; NAICS 238140;
Awe Corporate Interiors LLC Phoenix AZ Caucasian Female Retail sales & design services commercial

furniture sales; NAICS 442110, 541410;

Axis Employment Services LLC Phoenix AZ Asian Pacific American Female Temporary help and staffing services; NAICS
561320;

AZ Construction Resources Inc Phoenix AZ Hispanic American Female Temporary employment agency providing
staffing to: construction, industrial, and
manufacturing companies; NAICS 561320;



Bicommunications Phoenix AZ Hispanic American Female Spanish translation / interpretation services;
NAICS 54193

BikeForce, LLC Phoenix AZ African American Male Bicycle courier, Eco friendly and sustainable
bicycle storage, bicycle repair and bicycle
rental.

Bio Janitorial Service, Inc. Glendale AZ African American Male Janitorial services and construction site
clean up.; ;

Bioarch, LLC Chandler AZ Caucasian Female archaeology consulting
BJP Consulting Phoenix AZ Caucasian Female Real estate asset management services

(except property management); ; NAICS
531390

Black Barons Group LLC, The Phoenix AZ African American Male Supply and distribute tea and other
beverages for airport food & beverage
concessions & non airport locations; ; NAICS
424490

Blue Diamond Contracting LLC Phoenix AZ Hispanic American Male commercial concrete contractor including
rebar placement in conjunction with
concrete work as per AZROC license.; ;
NAICS 237310, 238110, 238120;

Borders Turf & Tractor, Inc. Phoenix AZ Caucasian Female Sales, service & parts for all outdoor
equipment; NAICS 453998, 444210 ;

Brand Box Inc. Phoenix AZ Caucasian Female Marketing, Graphic Design, Advertising,
Public Relations

BSE Performance LLC Peoria AZ Caucasian Female Broker of building supplies and
offroad/marine parts & supplies; NAICS
425120, 423120

Bunky Boutique LLC Phoenix AZ Caucasian Female Women's Clothing Stores, Internet retail
sales sites ; 448120, 454111

C & L Asphalt Patching LLC Gilbert AZ Native American Male Asphalt paving, new pavement & repair, site
preparation work, grading & trenching ; ;
NAICS 237310, 238990

C & S Global, Inc. Litchfield Park AZ African American Male Project/Program/Construction
management; NAICS 236220;

C.F. Shuler, Inc. Scottsdale AZ Caucasian Female Landscape architecture consultants; ;
C.M. Trucking, Inc. Mesa AZ Caucasian Female Construction Truck Hauling; NAICS 484220,

484230, 562119; ; ;
Caliente Ironworks, Inc. Carefree AZ Caucasian Female Steel erection, welding, onsite fabrication,

and steel sales ; ; 238120 ; 423510 ; 238190;

Cambios Y Servicios, Inc. Chandler AZ Hispanic American Male Airport Concession Retail & wholesale
distribution of products & services.; NAICS
453220, 997299;

Cano Structures LLC Surprise AZ Hispanic American Male Wrecking, excludes explosives; NAICS
238910;

Canyon Trucking & Equipment Service, LLC Chandler AZ Caucasian Female Hauling aggregate, AE, and dirt bellydumps,
broker of trucks; NAICS 48220

Capable Software LLC Phoenix AZ Caucasian Female Software development, information
technology consulting, and project
management; NAICS 541511, 541990,
541618;

Capstone Roofing LLC Phoenix AZ Hispanic American Male Roofing contractors; ; 238160;
Cari Anderson Consulting Phoenix AZ Caucasian Female transportation and air quality consulting

Carpe Dulce LLC Phoenix AZ Caucasian Female Vending machine operations; NAICS 454210;

Casa Unlimited Enterprises Inc Phoenix AZ Hispanic American Female Airport Concession ; ; NAICS 453220,
812112;

Cass Cura, LLC Phoenix AZ African American Male Construction Materials Testing and
Inspection and Construction Quality
Management ; NAICS 237310; NAICS
541380;



Compass Dartez LLC Tempe AZ African American Female Interior design, fabrication, furniture sales,
custom painting, and flagging (traffic control
services); NACIS 541410, 561990;

Compass Management Group, LLC Glendale AZ Hispanic American Female Acquisitions and Relocation Services,
Commercial Property Management,
Accounting Services, Financial Consulting;
NAICS 237210, 531110, 531311, 531312,
531390, 541219, 541611

Complete Skycap Services Inc Phoenix AZ African American Male Skycap services & baggage security; 488119;

Concord Eastridge, Inc. Scottsdale AZ Caucasian Female Commercial Real Estate Development and
Consulting;

Conscientia Corporation Chandler AZ Caucasian Female Administrative & General Management
Consulting Services, Computer System
Design Consulting

Construction Consultant Services Prescott AZ Hispanic American Female NAICS Codes: 236210; 236220; 237990;
541611; 541618; 561410; / ADOT 1026;
1027; 2002; 2010; 2024

Construction Field Services Corporation Phoenix AZ Hispanic American Male Dust Control Support; ; NACIS 238910;

Control Services & Repair LLC Tempe AZ Hispanic American Male HVAC controls, security, fire alarm & access
controls & systems.; NAICS 238220, 238210;

Cooper Climate Control, Inc. PHOENIX AZ African American Male Sales, service & installation of heating &
cooling systems.; ; NAICS 238220, 811310;

Copper State Supply Inc. Mesa AZ Caucasian Female Sale of tools, shelving, janitorial, chemicals,
abrasives & supplies for industry.; NAICS
444190, 423850;

Cordova Environmental Consulting, PLLC Chandler AZ Hispanic American Male Environmental consulting services &
environmental remediation consulting
services; ; NAICS 541620, 562910;

Core Management Consulting Services, Inc. Scottsdale AZ African American Male Personal and property security protection
services; ; NAICS 541690, 561612;

CORONADO ENGINEERING &
DEVELOPMENT, INC.

Tucson AZ African American Male CIVIL ENG, SURVEYING, GEOTECHNICAL
ENG, STRUC ENG, MATERIAL
TESTING/SPECIAL INSPECTIONS

Corral Design Group, Inc. Phoenix AZ Hispanic American Male Landscape architecture, site planning,
environmental planning, mitigation
irrigation design & construction
management. License #28447; NAICS
541320, 541620;

Courseware Connection, Inc. Phoenix AZ Caucasian Female Business Consulting; NAICS 541611
CR Engineers Inc Fountain Hills AZ Caucasian Female Electrical engineering, design & construction

administration; NAICS 541330;

Creative Enterprise Solutions LLC Tempe AZ Hispanic American Female Codes: 541511; 541512; 611420: 611430;
Provide consulting and training services to
enable customers to leverage Best Practices
in IT Service Management and Project
Management. Services include ITIL Training,
ITIL Consulting, IT Service Management,
Project Management. We are a certified
partner for Cherwell Service Management.
We sell, configure, and deploy Cherwell
Service Management ITSM software as part
of our ITIL / ITSM consulting service
portfolio. ;

Crush Construction LLC Gilbert AZ African American Male Underground wet utilities contractor; ;
NAICS 237110;



Desert House Ltd Tucson AZ Caucasian Female Airport Concession Retail; ; NIACS 453220;

Desert Jewel Enterprises LLC Phoenix AZ Hispanic American Female Airport Concession: Retail/Buying; ; NAICS:
453220

Desert Lily Solutions LLC Phoenix AZ African American Female marketing, business development, graphic
design, website development, public
relations and promotional products

Diamond Underground Construction Corp Peoria AZ Caucasian Female Communication cable & conduit installation
contractor; NAICS 237130;

Discovery Treks LLC Cave Creek AZ Caucasian Female Provide custom, guided eco tourism hikes in
the Grand Canyon, Sedona and northern
Arizona areas of one or more days for two
or more people.

Diversified Diamond Products Phoenix AZ Caucasian Female Sales and distribution of tools, cutting tools,
& construction supplies; NAICS 423450,
423710

Diversified Transportation, Inc. Laveen AZ Caucasian Female Transportation of hazardous waste; NAICS
562211, 484220;

DLJ MANAGEMENT SERVICES, LLC Gilbert AZ African American Male Project and Construction Management
Consulting services; ; NAICS 236220,
237990, 561730

DLSMITH PHOTOGRAPHER LLC Buckeye AZ African American Male Photography Services; ; NAICS 541921,
541922

DME Consultants, L.L.C. Phoenix AZ Asian Pacific American Male Environmental consultant noise and air
quality; NAICS 541620;

DockIt Consulting, PLLC Chandler AZ Caucasian Female Environmental Consulting, National
Environmental Policy Act documentation
coordination, permitting, biological studies,
process mapping, agency coordination,
project management; ; NAICS 541620,
541330

Donato Consulting Inc. Vail AZ Caucasian Female Management Consultant, Convention and
Trade show organizers

DRW International Gilbert AZ Asian Pacific American Male Architectural Design and Project
Management; NAICS 541310 541611

DT Sluga Trucking LLC Gilbert AZ Caucasian Female Construction dump trucking services; ;
Dunn Transportation, Inc. Tempe AZ Caucasian Female Local bus and shuttle services on fixed

routes & irregular routes & charter bus
services with trackless trolleys & motor
coaches, Special needs local transport (Dial
a ride service); NAICS 485999, 485113,
485510, 485991;

Durkin & Durkin Architects LLC Phoenix AZ Caucasian Female Architectural services & construction
administration; NAICS 541310 236220;

DZ Paint, Inc. Surprise AZ Hispanic American Male Paint & wall covering contractor
(commercial and residential); NAICS 238320;

EAGLE EGC, LLC Tucson AZ Hispanic American Male GENERAL CONTRACTOR, CONCRETE
EAGLE PASS CONSTRUCTION SAHUARITA AZ Hispanic American Male CONCRETE
Ecological Environments LLC Tempe AZ Caucasian Female Environmental architectural consulting;

NAICS 541620, 541310;
Economizer North America Inc Scottsdale AZ Hispanic American Male Electrical Apparatus and equipment,

merchant wholesaler, technical consulting; ;
NAICS 423610, 541690

eDesign Group, llc LAVEEN AZ Asian Pacific American Male Electrical engineering design and consulting
services; ; NAICS 541330

Eduardo Galindo, Architect LLC Cave Creek AZ Hispanic American Male Architectural Services
Education Resources LLC Phoenix AZ Caucasian Female Creates strategies, partnerships &

technologies in consulting between private
& government sectors.; ; 611710;



Essential Fitness, Inc. Phoenix AZ Caucasian Female Wellness consulting: specializing in nutrition,
fitness training, and public speaking; NAICS
611620, 621399, 541612;

Ethos Engineering, LLC Chandler AZ Hispanic American Male Engineering design services, and office
administration services; ; NAICS 541330 ;
NAICS 561110

European Pavers Southwest, Inc. Phoenix AZ Caucasian Female Specialty Trade Contractor: Interlocking
concrete pavers

Eve Vrla Design Ltd Phoenix AZ Caucasian Female Graphic design, illustration, advertising;
NAICS 541430;

Evergreen Spray Service, Inc. Prescott AZ Caucasian Female herbicide, weed control, dust palliative,
landscape maintenance; Soil Stabilization.
Site preparation, excavation and grading,
Asphalt paving, concrete paving and building
demolition by blasting and not general
demolition.

EVOLVE PHYSICAL THERAPY & SPORTS
PERFORMANCE

TUCSON AZ Caucasian Female PHYSICAL THERAPY

Excellence By Design, Inc. Chandler AZ Caucasian Female Graphic design with emphasis in report
graphics, brochures, materials & displays;
NAICS 541430;

Executemps Southwest, Inc. Phoenix AZ Caucasian Female Temporary employment service; NAICS
561312, 561300;

Express Auto Commercial, LLC Mesa AZ Hispanic American Male All other automotive repairs, maintenance,
truck, auto and heavy equipment repair and
maintenance

Extreme Drywall Concepts LLC Glendale AZ Hispanic American Male Installation and repairs of lightweight metal
wall partitions and drywall contracting; ;
238310;

Fabrique Window Coverings LLC Phoenix AZ Caucasian Female Design & install commercial window
treatments of all types; ; 238390;

Falcon Contracting Inc. Phoenix AZ Caucasian Female Roadway and Parking Lot Striping, Signage,
Seal Coating, Crack Fill, Athletic Court
Striping (A 15 and CR 38).; ; NAICS# 238990

Fauxoneone LLC New River AZ Caucasian Female Decorative finishes contractor commercial
and residential; NAICS 238310, 238320;

FazTrack Technology, LLC Phoenix AZ Subcontinent Asian American Male Software Application Development, Custom;
web design, ecommerce, back office
document management, mobile applications

Fiber Specialists, Inc. Cave Creek AZ Caucasian Female Fiber optics installation of Local Area
Networks (LANS) Computer Networks
(WANS); NAICS 238900,235900,238210;

Fierro Contracting, Inc Phoenix AZ Hispanic American Male low voltage communication system
installation; ; 238210;

Fierro Fire and Security LLC Goodyear AZ Hispanic American Female Fire alarm and security system installation,
testing, servicing and maintenance.

Fire Mountain Wines LLC Cottonwood AZ Native American Male 312130: Beverages, wines and brandies
manufacturing; 424820: Wine merchant
wholesalers

FirstBorn Communication Systems, LLC Phoenix AZ African American Male Telecommunications equipment and wiring;
Fiber optic cable installation; Telephone
installation contractors

Five Corners Film & Video Phoenix AZ Hispanic American Male Video production, editing, duplication &
graphic design; ; 512110 541922;



GMP Investments, LLC Scottsdale AZ African American Female NAICS 531210; Real estate services ;
GOAT First Team LLC Phoenix AZ Hispanic American Male Refuse collection services
Gonzalez Asphalt, Inc. Phoenix AZ Hispanic American Male Asphalt paving and concrete contractor and

also concrete patching repairs; ; NAICS
237310, 238110

Gonzalez Construction LLC Phoenix AZ Hispanic American Male Horizontal Boring and excavating
Grace Steel and Fabrication Scottsdale AZ Caucasian Female Steel brokers, Project Mangement; ; NAICS

425120, 541611
Grand Isle Yogurt, Inc. Phoenix AZ Caucasian Female Airport Concession Sales of soft frozen

yogurt, ice cream, bagels, sandwiches,
salads etc.; ;

Grant Park Enterprises Phoenix AZ Hispanic American Female Airport Concession Full service restaurant; ;
722511 (2012 NAICS); 722110 (Old); ; ;

Graus Chemicals, LLC Glendale AZ Caucasian Female Broker of bulk and specialty chemicals used
for drinking water treatment, wastewater
treatment and environmental remediation
of contaminated soil and groundwater; ;
NAICS 424690

Grayhawk Sweeping, LLC Phoenix AZ Caucasian Female Street power sweeping services; NAICS
561790;

Great Impact, Inc. Tempe AZ Hispanic American Female Wholesale & retail operation specializing in
the development of marketing & sales
strategies for promotional items &
corporate gifts.; ; NAICS: 454390 541613

Green Solutions AZ Inc Chandler AZ Hispanic American Male Commercial & institutional building
construction management; NAICS 236220;

Green Sphere LLC Mesa AZ Hispanic American Female Commercial Full Service Cleaning
Greenway Global Corporation SURPRISE AZ African American Male All Other Support Activities for

Transportation NAICS 488999 and Fire Alarm
Sales combined with Service, Installation,
Monitoring, Repair NAICS 561621

Greenwerks LLC Phoenix AZ Caucasian Female Green LEED facilitation, Consulting services
in the areas of: (sustainability, energy
savings, environmental, marketing, new
product development, sales management,
electric assist after market vehicle
conversions) and real estate agent.;

Griffin & Associates LLC Phoenix AZ Caucasian Female Court reporter agency; NAICS 561492
Guaranteed Cleaning, LLC. Laveen AZ Hispanic American Male Janitorial services; ; NAICS 56172, 561720

Gunn Communications, Inc. Peoria AZ Caucasian Female Professional services Public involvement &
meeting facilitation consulting; NAICS
541820;

H&B Electric Inc Phoenix AZ African American Male Residential & commercial electrical
contractor. License K 11, 142940; NAICS
238210

H&L Consulting, LLC Phoenix AZ Caucasian Female Consultant specializing in construction
contract administration and administrative
management; ; NAICS 541611

H2 Design Phoenix AZ Caucasian Female Graphic design services
HC ENVIRONMENTAL, LLC Tucson AZ African American Male Environmental Remediation
Healthy Lifestyle Marketing Consulting LLC Phoenix AZ Caucasian Female Event planning, marketing consulting,

corporate wellness programs and nutrition
lifestyle coaching; NAICS 541613

Hector & Sons Trucking Phoenix AZ Hispanic American Male Dump truck and hauling services; NAICS
484220;



ICES Marketing LLC Surprise AZ African American Female Computer hardware & software sales and
service; NAICS 541519;

Impulse Boutique LLC Scottsdale AZ Caucasian Female Woman's Retail Boutique buying/selling
clothing and accessories (retail sales);
448120

Indidge Systems, LLC. Phoenix AZ Asian Pacific American Male Custom Computer Software Development &
Computer Management Services ; Software,
IT Consulting, IT Staffing Services, Custom
Software Product Development Information
and Document Management ;

Industrial Solar Consulting, Inc. Gilbert AZ Hispanic American Male Solar consulting specializing in stand alone,
off grid solar, and hybrid power systems; ;
NAICS 541690

Infinity Electric LLC Phoenix AZ Hispanic American Male Electrical contractor (Commercial and
residential); ; 238210;

Influential Engineering, LLC Peoria AZ Hispanic American Male video surveillance system installation,
security system services

Inroads Info, Inc. Scottsdale AZ Caucasian Female Public involvement & information services;
NAICS 541611, 541820;

Interra Inc Scottsdale AZ Hispanic American Female Non destructive materials testing, building
inspection services; inspection & testing
consulting, & training; ; 541380 541350;

Inti, LLC Chandler AZ Subcontinent Asian American Male Civil engineering, surveying, and
construction / project management; NAICS
541330, 541370, 236220;

Invader Pest Management Inc Glendale AZ Hispanic American Male Exterminating & pest control services; NAICS
561710;

J L McDaniel Enterprises, LLC Laveen AZ Caucasian Female Hauling, Dust Control, and Water Truck
services; NAICS 484110, 238990;

J2 Engineering & Environmental Design, LLC Phoenix AZ Native American Male Civil engineering & engineering consulting
services, landscape architecture ; NAICS
541330, 541320;

Jade Falcon IT LLC Glendale AZ Asian Pacific American Male IT staffing and consulting; NAICS 561320,
541618; ;

Jantu Design LLC Phoenix AZ Caucasian Female Interior design and consulting firm (non
structural);

JAP Corporation Phoenix AZ Caucasian Female Industrial & commercial painting, floor
prep., wallcovering, minor stucco repair &
applications of other coatings ; ; NAICS
238320;

Jaz Elevator Products Inc Phoenix AZ Caucasian Female Installation & fabrication of architectural
elevator products.; NAICS 238220, 333921;

JBL Trucking Co. Surprise AZ Hispanic American Male Trucking/Hauling; NAICS code(s): 484110

JBR Global Consultants Inc. Scottsdale AZ Subcontinent Asian American Male Training Professional and Management
Development

JG Staffing, Inc. phoenix AZ African American Male Employee leasing services; NAICS 561330;

Jimmie McElroy Productions Phoenix AZ African American Male Provides performance arts services as they
relate to music, audio digital production and
sound systems technical assistance.; NAICS
512240, 711510;

JIT Printing and Forms Inc. Phoenix AZ Caucasian Female Printing broker providing printing & form
needs to clients; NAICS 511140, 541990;

JMAC ELECTRIC, LLC TUCSON AZ Hispanic American Male ELECTRICAL CONTRACTOR
JMH Trucking Company Ltd Glendale AZ Caucasian Female Trucking/hauling ; NAICS 484220;
JMJ LLC Glendale AZ Hispanic American Male Airport Concession Wendy's fast food

restuarant; ; 722211;



Landcorp Property Maintenance I, Inc. Phoenix AZ Hispanic American Male Codes: 561720; commercial facility
maintenance: janitorial ; Full Description of
Capabilities/Products commercial facility
maintenance: janitorial ;

Law Enforcement Specialists Inc Phoenix AZ Caucasian Female Broker of off duty uniformed Police Officers
for security & traffic control at construction
sites.; Visual inspections of street
lighting/power lines; NAICS 561612, 561990,
541990

Lee Davis and Associates, Inc. Phoenix AZ Caucasian Female Contract paralegals, legal software training,
multimedia trial presentation, and trial
consulting; NAICS 541199, 541611;

Leeo Industries LLC Phoenix AZ African American Male Broker Office supplies, information
technology products, & laser toner
cartridges for printers, copiers, and fax
machines; NAICS 425120;

Leyaa Janitorial Services Laveen AZ African American Male Janitorial Services; NAICS 561720
LGA Management Inc Tempe AZ Caucasian Female Computer skills and software training and

testing; NAICS 611420;
Lift Him High Productions Tempe AZ African American Male Design & sales of custom silk screened and

embroidered clothing & uniforms; NAICS
323113, 454111, 541430;

Lincoln Transportation LLC Phoenix AZ Asian Pacific American Male Limousine Service; ; 485320;
Lisa Urias Communications LLC Phoenix AZ Hispanic American Female Professional services of advertising

marketing and public relations; NAICS
541613, 541810, 541820;

Little Rosie's LLC Phoenix AZ Subcontinent Asian American Female Internet retail sales sites, Nationality
specialty foods canning; ; NAICS 454111,
311422

LJ's Cleaning Solutions LLC Phoenix AZ Hispanic American Male Commercial & residential cleaning janitorial
services, window cleaning (including hi rise),
pressure washing, construction clean up,
and carpet & flooring maintenance ; NAICS
561720, 561790, 561740;

Lovely Unique Enterprises LLC. Tempe AZ African American Female Mailing & parcel shipping services, copying,
digital printing, & graphic design services
store

LS Fence, LLLP St. Johns AZ Caucasian Female NAICS 238990 fencing contractor (except
electronic containment fencing for pets)
ADOT 1046 Fencing

LTM Engineering, Inc. Phoenix AZ Caucasian Female Civil Engineering; NAICS 541330;
Luminous Design Concepts, LLC Phoenix AZ African American Male Lighting Design Consulting firm.
M&J Caulking & Water Proofing Inc. Peoria AZ Hispanic American Male Caulking, waterproofing & deck coating on

commercial & residential projects; ; NAICS
238390

M&M Systems LLC Phoenix AZ Caucasian Female Low voltage/special systems installation
firm, including voice, data, CATV, sound &
surveillance systems. ROC #163827; ;
238210;

M.G. Tech Writing, L.LC Cottonwood AZ African American Female NAICS 561410: Document Preparation
Services, 541410 Editing Services; 611710
Educational Support Services, ADOT 2024
Document Preparation;

MAC Electric, Inc. Yuma AZ Asian Pacific American Female Electrical Contracting
Maja 3 Art, Inc. Tempe AZ Asian Pacific American Female Airport concession: art & gift gallery of

affordable products, indigenous to the
southwest; ; NAICS: 453220;

MAJESTIC CLEANING SERVICES Tucson AZ Caucasian Female JANITORIAL SERVICES, BUILDING CLEANING
AND MAINTENANCE 561720



Meetings & Concierges Source LLC Scottsdale AZ Caucasian Female Planning meetings and events for
associations, corporations and government
entities; ; NAICS 561920, 561499;

Megan's Complete Auto Body and Repairs,
LLC

Pheonix AZ Asian Pacific American Female Automotive body repair, paint, detailing;
NAICS 811121

Melrose Pharmacy LLC Phoenix AZ Hispanic American Female Pharmacy and Drug store
Mentor Resources Consulting, LLC Phoenix AZ African American Male Civil engineering, construction

administration ; NAICS 541330;
Metro Engineering and Survey, LLC. Glendale AZ Hispanic American Male Land Surveying; NAICS 541370;
Metro Steel Services LLC Tempe AZ Hispanic American Male Steel & Aluminum erection and fabrication;

NAICS 238120, 236210;
Metro Traffic Control LLC Glendale AZ Hispanic American Male Traffic Control, Traffic Sign Manufacture,

Flagging and Piloting
Metropolitan Consulting Solutions, LLC Mesa AZ Caucasian Female Business Management Consulting Services

specializing in AutoCAD support services,
Business Development, and Utility Research;
NAICS: 541611; 561110

MFAS Marketing & Associates Queen Creek AZ African American Male Promotional & multimedia marketing &
consultation. Branding new sports products;
; NAICS 541613, 541890;

MGK Logistics, LLC Buckeye AZ Caucasian Female Broker of petroleum; ; NAICS 424720,
425120

Michael Garza Yuma AZ Hispanic American Male NAICS 238210 Electrical contractor, ADOT
1040 Electrical

Michael Wright Associates, Inc. Chandler AZ Native American Male Architectural services; NAICS 541310;
Michelle & Gerald's Southern Cuisine,LLC Glendale AZ Other Female This establishment is a 39 seat, full service

restaurant. We are located in downtown
Glendale Arizona.

Michelle A. Cissell Scottsdale AZ Caucasian Female Consultant, science writing and editing; ;
NAICS 541690;

Mil Geospatial LLC MESA AZ Asian Pacific American Female Geographic information system (GIS)
consultants; NAICS 541370;

Mirack Construction, Inc. Tempe AZ Hispanic American Male Construction Management and Industrial
Building Construction; ; NAICS 236220

MIRACORP, Inc. Mesa AZ Hispanic American Female Professional employer organization &
staffing, administrative, general
management consulting, and office
administrative services; NAICS 561330,
541611, 561110;

Misc T Metals LLC Mesa AZ Caucasian Female Architectural metals broker; ;
Mitig Company, LLC Casa Grande AZ Native American Male Code: 444190; Material supply includes:

Bridge Paint, Treated Lumber, Building
Materials, and Rebar;

Mommabee's Bookkeeping, LLC Tempe AZ Caucasian Female Bookkeeping, Construction Plan Review,
Right of Way Plan Review, Payroll, Certified
Payroll; 541214, 561110, 561990, 541219

Mondo LLC Phoenix AZ Caucasian Female Marketing Consulting Services
Monroy Construction Inc. Litchfield Park AZ Caucasian Female installs and repairs concrete, masonry,

stucco and pavers
Moreno Welding, Inc. Phoenix AZ Hispanic American Male Manufacturing, steel fabrication, portable

welding, custom welding, steel erection.
Registrar of contractors license A 11
#94620; ; 238120; ;

Morpheus Brown LLC Phoenix AZ African American Male Business consulting & event coordination;
NAICS 711320, 541611;

Morrison Group, Inc. Phoenix AZ Caucasian Female Real estate brokerage & association
management, real estate residential rental,
and property management (residential real
estate); NAICS 531110, 531210, 531311;



Noland Tough Fence, LLC Morenci AZ Caucasian Female Code: 238990; Fence Installation
Nopa Trucking LLC Glendale AZ Hispanic American Male hauling all materials; ; 484110 484220;
Northland Equipment & Water Truck Serv,
Inc.

Prescott Valley AZ Native American Male NAICS 238910 Construction equipment
(except crane) rental with operator ADOT
1121 Trucking;

Nothing But The Best Tonopah AZ Caucasian Female Concrete work, slabs, drives, approaches,
light pubs, curb, box culverts, catch basins;
NAICS 238110

Novoa Marketing Solutions Phoenix AZ Hispanic American Male Broker of large format printing of banners,
vinyl, posters, etc.; ; NAICS 323111, 323119

nr design + build llc Phoenix AZ Hispanic American Female Landscape irrigation, lighting, planting,
hardscape, fountains, grading and boulders;
; NAICS 561730

NRM Architectural Impression,LLC GILBERT AZ Asian Pacific American Female Architectural Services
Nu Tec Collision Services Inc Glendale AZ Caucasian Female Customized paint and repairs for cars,

trucks, vans, trailers, and boats; NAICS
811121;

Nyah Engineering, Inc. Scottsdale AZ Asian Pacific American Male Civil engineering services, specializing in
water/waste water treatment, plant design,
sanitary, roadway & other utilities &
construction management services.; NAICS
541330;

NYCE Concrete Construction, Inc. Phoenix AZ African American Male Concrete contractor; NAICS 238110 238990;

Oliden Engineering, LLC Phoenix AZ Hispanic American Male Civil and structural engineering; ; 541330;

Omicron Engineering PLC Chandler AZ Hispanic American Male Engineering & consulting for the
construction industry. Mechanical
Engineering and Electrical Engineering.;
NAICS 541330, 541990;

Onyx Electric, LLC Phoenix AZ African American Male Electrical Contracting
Oram Trading Ltd. Phoenix AZ Caucasian Female Quick printing services, duplication, color

copies, design brochures, manuals,
newsletter, business cards & letterhead,
oversized copies. Public Involvement
Services.; NAICS 323111, 511120, 561439 ;

Organized Affair, LLC Phoenix AZ Caucasian Female Business Management Consulting Services
Event and meeting planning and
management.; NAICS 541611 561920;

Osman Engineering PLLC Yuma AZ African American Male Code: 541330; Civil, stormwater and
structural engineering

OZ Engineering, LLC Phoenix AZ Hispanic American Male Specializes in systems integration &
software consulting in the area of
transportation; NAICS 541511;

Pacificspan LLC Avondale AZ Asian Pacific American Male Commercial plumbing, painting, drywall,
wood, marble & tile installation, cabinetry,
counter top fabrication, interior framing,
and tile ceiling installation; 238220, 238310,
238990

Past Peoples Consulting, LLC Flagstaff AZ Caucasian Female NAICS CODE 541720:Archaeological
research and development services; ADOT
CODE 2004: Archaeological / Historical
Surveys

Patti Reznik Photography Phoenix AZ Caucasian Female Commercial Photography; NAICS 541922;

Paul Bunyan's Firewood, Inc. Guadalupe AZ African American Male Firewood and cooking wood sales, logging,;
113310, 423990;

Paul Sowers & Associates, PLC San Tan Valley AZ Native American Male NAICS 541370 Land Surveying services;
ADOT 1107 Surveying

Pavement Solutions, Inc. Queen Creek AZ Hispanic American Male Highway bump grinding and profiling



Pomchies LLC Phoenix AZ Caucasian Female Wholesaler of Pomchies and Pom IDâ€™s; ;
424310 Hair accessories merchant
wholesalers; 424310 Apparel trimmings
merchant wholesalers

Prado & Sons Pool Plastering Inc Glendale AZ Hispanic American Male Swimming pool construction plastering
application; NAICS 236220;

PREFERRED CONCRETE PUMPING, INC. TUCSON AZ Hispanic American Male CONCRETE PUMPING
PREISCHL ENTERPRISES LLC PHOENIX AZ African American Female Car rental agencies; NAICS 532111
Prema llc Phoenix AZ Subcontinent Asian American Male Civil Engineering; Transportation

Engineering; Broker of Fertilizer Products;

Premier Engineering Corporation Chandler AZ Subcontinent Asian American Male Civil, geotechnical, structural, transportation
& water resources engineering; surveying
and QC testing. Construction management
of highways, roads, and bridges; culvert and
minor concrete structures for highways and
roads contractor, water and sewer line
contractor. General contractor for
commercial buildings.; NAICS 541330,
541360, 237310, 237110, 236220; ;

Premier Underground Construction LLC Phoenix AZ Asian Pacific American Male Excavation, construction and placement of
dry pipe (no connections); NAICS 238910;

Premiere Airport Food Services Inc, Mesa AZ Caucasian Female Airport Concession Deli, Full Service
Restaurant,Vending Machine Services, and
Retail News, Gifts and Souvenir stores ;
NAICS 722211, 722511, 454210, 451212,
453220;

Prestige Professional Institute of Learning SanTan Valley AZ African American Female Code: 611430; Medical Coding, CPR and first
Aid Training

Prime Bev, LLC Phoenix AZ Caucasian Female Wine distribution to restaurants and retail
shops representing wineries from all over
the United States selling their wine
products.

Primo Promos LLC Phoenix AZ Caucasian Female Imprinted promotional products, advertising
specialties & business gifts; NAICS 541890;

Principle Engineering Group, Inc. Yuma AZ Subcontinent Asian American Male Codes: 237310, 541320, 541330, 925120;
Civil Engineering, Project & Construction
Management, Urban and Regional Planning

Pro Tech Painting LLC Phoenix AZ African American Male Painting interior and exterior of homes,
buildings, and structures

Professional Alternatives of Arizona LLC Scottsdale AZ Caucasian Female Employment services temporary &
temporary to permanent hire; NAICS 561320

PROFESSIONAL IMPRESSIONS INC TUCSON AZ Hispanic American Female PROMOTIONAL MATERIALS
Professional Medical Management, Inc. TUCSON AZ Caucasian Female MEDICAL BILLING SERVICES, MEDICAL

MANAGEMENT CONSULTING
Professional Respiratory Care Svcs Inc Phoenix AZ Caucasian Female Health care staffing company; NAICS

561310;
Protogenia Consulting Group, LLC Scottsdale AZ Caucasian Female Geographic Information Systems (GIS) work,

Spatial Data Consultants
PSM Squared, Inc. Phoenix AZ Caucasian Female Construction Communication, public

outreach, community outreach, and public
information/involvement; NAICS 541614,
541820;

Psychedel Ink Dreams, Inc. Flagstaff AZ Caucasian Female NAICS Codes: 323110 Advertising materials
(e.g., coupons, flyers) lithographic (offset)
printing without publishing; 323114 Print
shops, quick ;



Reliable Janitor Services Inc Phoenix AZ Caucasian Female Cleaning services, commercial & residential
interiors ; NAICS 561720;

ReSEED Advisors, LLC Phoenix AZ Caucasian Female Land use planning services; NAICS 541320; ;

Resolute Health Care Advisors LLC Phoenix AZ Caucasian Female Health insurance claims operations
consulting and consumer advocate; ;
524298;

Reyna Heating & Air Conditioning phoenix AZ Hispanic American Male Reyna Heating and Air Conditioning is a
HVAC business that provied sales, service,
and instaltion to both residential and
comercial

RFWEL ENGINEERING LLC Chandler AZ African American Male Wireless system integrator, reseller of
wireless products, low voltage
communications; NAICS 238210, 517911;

RGG UNITED CONTRACTORS, INC Glendale AZ Hispanic American Male Placement of portland cement concrete,
concrete barriers, curb and gutter,
headwalls, box culverts, catch basins, saw
and seal concrete. K 09, ROC 213575. Water
truck and dust control services.; NAICS
238110, 237310, 238990;

RHA, LLC Phoenix AZ Caucasian Female Value engineering consulting services,
Administrative and General management
Consulting Services and Process, Physical
Distribution, and Logistics Consulting
Services ; NAICS 541611; 541614;

Richardson Contracting Phoenix AZ African American Male Residential general contracting specializing
in residential plumbing & electrical; ; 238210
238220;

Right Choice III LLC Glendale AZ Hispanic American Female Traffic control police services; ; 561990;
Right Choice Too Glendale AZ Caucasian Female Off duty police officers; Traffic Control;

NAICS 561612, 561990;
Right Choice, LLC phoenix AZ Hispanic American Female Off duty police officers; Traffic Control;

NAICS 561612, 561990;
Riley Kraus Group LLC The Phoenix AZ Hispanic American Female Janitorial & facility supply company which

includes paper, liners, chemicals, tools,
equipment, dispensers & walk off floor
mats.; NAICS 423990;

Rivera Masonry, Inc. Phoenix AZ Hispanic American Male Masonry (commercial & residential);
238140;

RJ's Internet Marketing Services, LLC Phoenix AZ African American Female Internet marketing services including
website design, blog building, social media
marketing, article submission, e mail
marketing, creating and maintaining
shopping cart, and virtual book tours, via the
internet; ; NAICS: 541613, 541511

RJC Contracting Inc Mesa AZ Caucasian Female General contractor specializing in: Heavy
and civil construction; pre cast, poured, and
structural concrete. Manufacturer of
concrete barriers. Rental of temporary
concrete and other crash barriers and other
construction equipment.; NAICS 236115,
236220, 237310, 237990, 238110, 238120,
238190, 238990, 327390, 532412;

RK Design & Professional Services LLC Waddell AZ African American Male Civil engineering design & project
management, construction inspection &
construction management. Cleaning building
interiors during and immediately after
construction.;



Shade N Net of Arizona Inc Phoenix AZ Hispanic American Male Manufacture & install shade structures,
awnings, canopies, carpets, and patios
contractor; ; 238990,314910

Shannon S Martin Co, Inc. The Phoenix AZ Caucasian Female Cleaning offices & schools. Carpet cleaning,
tile maintenance & window cleaning.; ;
541922 561720;

Sharp Creek Contracting, Inc. Phoenix AZ Hispanic American Male Eathwork, Site Preparation, Grading,
Demolition; NAICS 238910;

Shauna Oothoudt Camp Verde AZ Caucasian Female NAICS 484110 Transfer (trucking) services,
general freight, local, ADOT 1121;

Shotcrete Specialties, Inc. Apache Junction AZ Caucasian Female NAICS Code: 238110 / ADOT Code 1096;
ShotCrete Contractors

Sierra Signs & Service Inc Mesa AZ Caucasian Female Commercial signwork illuminated signage,
metal/wood/fiberglass, plexiglass, signs,
banners, magnetics, neon billboards; NAICS
541922, 561720;

Simpson Walker Contracting Corp Phoenix AZ African American Female Project management consulting services

Site Plus LLC Phoenix AZ Caucasian Female Consulting services: specializing in
sustainability and marketing services; NAICS
541613, 541620;

SKF Tile & Stone LLC Chandler AZ Asian Pacific American Male Sales and installation of floor covering.
License C 48, #182840; NAICS 238330,
238340;

SKG Enterprises, Inc. Scottsdale AZ Asian Pacific American Male Civil Engineering
SLK Holdings, LLC Phoenix AZ Asian Pacific American Male Sotfware Development, transportation

engineering, e learning, medical
transcription services

SLP Acquisition Corp Phoenix AZ African American Female Freight & routed delivery service, including
hazardous material transport; NAICS
484110;

Smartway Electric Inc Peoria AZ Hispanic American Male Electrical contractor ; NAICS 238210;
Smooth Design Screen Printing Glendale AZ Caucasian Female Screen printing apparel & Textiles; NAICS

323113
Solomon Technology Solutions, Inc. Scottsdale AZ African American Male Specialized in IT Networks, Collaboration,

Communications, and Security. Provides
innovative soltions and services for a wide
variety of clients. It is an information
Technology Value Added Reseller provides a
total solution to information Technology
acquisition by providing multi vendor
hardware and software along with
significant services, configuration consulting
and design, systems integration, installation
of multi vendor computer equipment,
training, product technical support,
maintenance, and end user support.

Sonora River Electric, LLC Sierra Vista AZ Hispanic American Female NAICS Code 238210: ; Electrical Contractors
and Other Wiring Installation; Contractors

Sonoran Medical Resources, LLC Scottsdale AZ African American Male Medical equipment broker; ; NAICS 425120

Southwest Integrated Solutions Inc Glendale AZ Hispanic American Male Low voltage electrical contractor
communications, surveillance, security,
telecom, and alarm systems; ; 238210
561621 541690;

Spanish Media & Translations Services LLC Mesa AZ Hispanic American Female Provides Spanish translation, Spanish
interpretation media & public relations &
voice overs.; NAICS 541930;



SVR, Inc. Tempe AZ Asian Pacific American Male Consulting engineers for transportation
projects; NAICS 541330; ;

Swabs AZ, Inc. Phoenix AZ Caucasian Female Broker of electrical and building supplies; ;
NAICS 423610;

SWIYYAH Laveen AZ African American Female Apparel design, cut and sew; fashion show
event coordinator

Synchronistics Coaching & Consulting Phoenix AZ Caucasian Female Organization effectiveness consulting,
leadership and team development,
workshops, executive coaching.; NAICS
611430;

Tallpines Environmental Consulting Co. Flagstaff AZ Caucasian Female NAICS Code: 541620 :Environmental
consulting services; ADOT Code: 1029:
Consultand Services (Various)

Tammie Coe Cakes LLC Phoenix AZ Caucasian Female Commercial & retail bakery, snack & non
alcoholic beverage bar, & supplier of baked
goods; 311811; 311812; 722213;

TAX ROOF, LLC Phoenix AZ African American Female Business Planning, Strategic Consulting and
Project Management

Taylor Made Security LLC. Mesa AZ African American Male Posted security, personal security & private
investigation services;

Technology Providers Inc Chandler AZ Hispanic American Male Audio visual projection & video conferencing
integrator; NAICS 541512;

Technology Services, LLC. Gilbert AZ Caucasian Female Installation and services for voice data
cabling infrastructures systems, card access
and video security systems, telephone
system install and services.

Tempe Abrasives Inc Tempe AZ Caucasian Female Wholesale distributor of abrasives, cutting
tools, hand tools, grinding wheels &
industrial supplies; NAICS 423710;

Terra Contracting Group, Inc. Yuma AZ Hispanic American Male Excavating and Grading
Testani Design Troupe Inc Scottsdale AZ Caucasian Female Interior design services; 541410
TF Valdez Construction Supply Co, Inc Phoenix AZ Hispanic American Male Supplier of concrete, waterproofing and

roofing related construction materials; ;
NAICS 423320

The Blake Group Organizational Consulting
LLC

Elgin AZ Hispanic American Male NAICS Code: 541612: Organizational &
Management Consulting

THE BRIDGE GROUP LLC TUCSON AZ African American Male MANAGEMENT CONSULTANT
The CK Group, Inc. Phoenix AZ African American Male Civil engineering, traffic engineering,

transportation planning, parking demand
studies & design, surveying & material
testing in concrete, asphalt & soil.; NAICS
541330, 541340, 541370, 541380;

The Cleaner Part of Dirty Services Corp Phoenix AZ Hispanic American Male Cleaning services commercial,
construction, and residential; NAICS 238990,
561720;

The Engineering & Construction Co., LLC Laveen AZ African American Male Concrete contractor commercial and
residential; NAICS 238110, 238990;

The Event Concierge LLC Phoenix AZ Asian Pacific American Female Event Planning & Consulting; NAICS 561920,
812990;

The Ground Level Company Mesa AZ Caucasian Female Demolition of buildings & other structures.
Site clearing & water tank demolition.
Excavation for basements, footings &
foundations. License C22R #111096, A 05
#111100; ; 238910;



Topete Stonefield Inc Phoenix AZ Hispanic American Female Hispanic advertising, marketing, public
relations, English/Spanish interpretations &
commercial representations; ; NAICS
541820, 541380; ;

Torrez International LLC Phoenix AZ Hispanic American Male Airport Concessions: Gift Stores, PGA, Tour
Shops, News & Book Stores.; 453220

Total Maintenance Erosion Control LLC Phoenix AZ Hispanic American Male Erosion Control, Landscaping & Irrigation
Systems.; NAICS: 237110, 561730

Total Quality Contracting LLC Goodyear AZ African American Male Excavation, underground utilities, asphalt,
flagging, concrete sidewalk, concrete curb,
concrete gutter and concrete equipment
pads; ; NAICS 237110, 237310, 238110; ; ; ; ;
; ; ;

Traaen & Associates LLC Phoenix AZ Caucasian Female Human resource management & training &
organizational development firm; ; NAICS
541612;

TRACE Consulting, LLC Phoenix AZ Subcontinent Asian American Male Civil engineering, traffic engineering, and
drafting service; aviation engineering
consulting & Construction
Management/administration (topographical
survey and staking services only as
incidental to contracts for engineering
services as listed above); NAICS 541330,
541340, 541370, 237310

Tracy Garrity Productions Inc Scottsdale AZ Caucasian Female Produce corporate meetings/events ; NAICS
541613; ;

Traffic Research & Analysis, Inc. Phoenix AZ Caucasian Female Traffic Data Collection
Trans 1 Graphix Corp. Tempe AZ African American Male Graphic installation on fleet vehicles,

interior graphics ; NAICS 541430, 541810;

TransWest Supply & Service, Inc Glendale AZ Caucasian Female Broker of various supplies, products, and
services; NAICS 424120

Tri V Paving LLC PEORIA AZ Hispanic American Male Asphalt paving and excavating, grading, and
oil surfacing.; ; 237310; 238910;

Triton Technologies, LLC Sun Lakes AZ Caucasian Female Supply fast charging systems for electric
vehicles; NAICS 425120

Two Amigos Distribution Inc Phoenix AZ Hispanic American Male Distributor/wholesaler of pinatas, candy and
other groceries for the Hispanic American
market; ; NAICS 424450 4244909

UCON Interiors, LLC. Phoenix AZ Hispanic American Male Commercial construction project
management & commercial tenant
improvements contractor; NAICS 236220;

United Building Solutions, LLC Goodyear AZ Hispanic American Male Janitorial services
United Civil Group Corp Phoenix AZ Caucasian Female Environmental, geotechnical, structural, and

transportation engineering; NAICS 541330

United Technologies Inc Queen Creek AZ Hispanic American Male Air conditioning & heating, commercial and
residential, HVAC construction retrofits and
HVAC service work; 238220;

Up Set Concrete Carefree AZ Caucasian Female Commercial concrete, curb gutter,
sidewalks, driveway, catch basins,
headwalls, approaches, residential
concrete.; 238110 238990;

Uranga Landscaping Co LLC Laveen AZ Hispanic American Male Landscape services; 561730;
Urban Engineering, Inc. Tucson AZ Hispanic American Male NAICS Codes: 541330, 541370, Commodity

Codes 1107, 2010



WEEMPLOY4U Phoenix AZ African American Female Temporary Staffing Agency
Weisberg Design Associates Inc Scottsdale AZ Caucasian Female Architect; NAICS 541310;
WEST POINT CONTRACTORS, INC TUCSON AZ Caucasian Male GENERAL CONTRACTOR, CONCRETE,

MASONRY
Widefield Technology, Inc. Scottsdale AZ Asian Pacific American Female Energy Consulting, Global Source Consulting

and Broker of LED Lighting; NAICS 423610;
NAICS 541618; NAICS 541690; ;

Widget Creek Engineers LLC Wickenburg AZ Caucasian Female Civil engineering services and project
management with emphasis on
environmental water & wastewater
facilities; NAICS 237110, 541330

Winston Thorne Architect LLC Phoenix AZ African American Male Architectural services.
Wright Choice Enterprises LLC Phoenix AZ Caucasian Female Promotional Products; NAICS 454390;
Wright Event Management Group Phoenix AZ African American Female Project management for events, meeting,

conferences, and fundraisers or any size and
scope.; NAICS 711320

WSP, Inc Glendale AZ Hispanic American Male Road, street and bridge work, asphalt milling
and pulverizing, asphalt paving, excavating,
grading and surfacing; NAICS 237310,
238910

Y.S. Mantri & Associates, LLC Chandler AZ Subcontinent Asian American Male transportation engineering
Yale Electric West Inc Scottsdale AZ Caucasian Female Distributor/broker of electrical supplies and

lighting; NAICS 425120
Yaqui Electric Co., LLC Huachuca City AZ Native American Male Code: 238210; electrical contracting:

commercial & residential
YM Creative Resources, LLC Chandler AZ Hispanic American Female Community outreach, and public relations

Your Project Marketing & Outreach LLC Cave Creek AZ Caucasian Female Marketing consulting, public relations, public
involvement and outreach services; NAICS
541613, 541820;

Zenitram & Martinez Custom and Structural
Concrete

Phoenix AZ Hispanic American Male Commercial concrete construction; NAICS
238110, 238990;

Zomark Construction, LLC Maricopa AZ African American Male Residential and Commercial Construction
Contracting
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State and location Community 
No. 

Effective date authorization/cancellation of 
sale of flood insurance in community 

Current effective 
map Date 

Date certain 
federal 

assistance 
no longer 
available 
in SFHAs 

Taft, Town of, Muskogee County .......... 400128 June 26, 1976, Emerg; August 25, 1987, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Wainwright, Town of, Muskogee County 400129 March 9, 1976, Emerg; August 8, 1978, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Warner, Town of, Muskogee County .... 400130 December 29, 1976, Emerg; May 25, 1978, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Webbers Falls, Town of, Muskogee 
County.

400131 November 28, 1975, Emerg; May 1, 1980, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Texas: 
Bandera County, Unincorporated Areas 480020 January 21, 1974, Emerg; November 1, 

1978, Reg; February 4, 2011, Susp.
......do* .............. Do. 

Benavides, City of, Duval County ......... 480792 July 24, 1975, Emerg; March 4, 1986, Reg; 
February 4, 2011, Susp.

......do* .............. Do. 

Colorado County, WCID Number 2 ....... 481489 October 28, 1977, Emerg; June 1, 1988, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Colorado County, Unincorporated Areas 480144 February 29, 1980, Emerg; September 19, 
1990, Reg; February 4, 2011, Susp.

......do* .............. Do. 

Columbus, City of, Colorado County ..... 480145 February 19, 1975, Emerg; June 19, 1985, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

Duval County, Unincorporated Areas .... 480202 July 24, 1975, Emerg; May 1, 1987, Reg; 
February 4, 2011, Susp.

......do* .............. Do. 

Eagle Lake, City of, Colorado County ... 480146 July 30, 1975, Emerg; April 1, 1987, Reg; 
February 4, 2011, Susp.

......do* .............. Do. 

Lamesa, City of, Dawson County .......... 480191 February 25, 1972, Emerg; April 30, 1976, 
Reg; February 4, 2011, Susp.

......do* .............. Do. 

San Diego, City of, Duval and Jim 
Wells Counties.

481199 December 26, 1975, Emerg; March 1, 
1987, Reg; February 4, 2011, Susp.

......do* .............. Do. 

*-do- = Ditto. 
Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension. 

Dated: January 19, 2011. 
Sandra K. Knight, 
Deputy Federal Insurance and Mitigation 
Administrator, Mitigation. 
[FR Doc. 2011–1930 Filed 1–27–11; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

49 CFR Part 26 

[Docket No. OST–2010–0118] 

RIN 2105–AD75 

Disadvantaged Business Enterprise: 
Program Improvements 

AGENCY: Office of the Secretary (OST), 
DOT. 
ACTION: Final rule. 

SUMMARY: This rule improves the 
administration of the Disadvantaged 
Business Enterprise (DBE) program by 
increasing accountability for recipients 
with respect to meeting overall goals, 
modifying and updating certification 
requirements, adjusting the personal net 
worth (PNW) threshold for inflation, 
providing for expedited interstate 
certification, adding provisions to foster 
small business participation, improving 

post-award oversight, and addressing 
other issues. 
DATES: Effective Dates: This rule is 
effective February 28, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Robert C. Ashby, Deputy Assistant 
General Counsel for Regulation and 
Enforcement, U.S. Department of 
Transportation, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
Room W94–302, 202–366–9310, 
bob.ashby@dot.gov. 

SUPPLEMENTARY INFORMATION: The 
Department of Transportation issued an 
advance notice of proposed rulemaking 
(ANPRM) concerning several DBE 
program issues on April 8, 2009 (74 FR 
15904). The first issue raised in the 
ANPRM concerned counting of items 
obtained by a DBE subcontractor from 
its prime contractor. The second 
concerned ways of encouraging the 
‘‘unbundling’’ of contracts to facilitate 
participation by small businesses, 
including DBEs. The third was a request 
for comments on potential 
improvements to the DBE application 
form and personal net worth (PNW) 
form. The fourth asked for suggestions 
related to program oversight. The fifth 
concerned potential regulatory action to 
facilitate certification for firms seeking 
to work as DBEs in more than one state. 

The sixth concerned additional 
limitations on the discretion of prime 
contractors to terminate DBEs for 
convenience, once the prime contractor 
had committed to using the DBE as part 
of its showing of good faith efforts. The 
Department received approximately 30 
comment letters regarding these issues. 

On May 10, 2010, the Department 
issued a notice of proposed rulemaking 
(NPRM) seeking further comment on 
proposals based on the ANPRM and 
proposing new provisions (75 FR 
25815). The NPRM proposed an 
inflationary adjustment of the PNW cap 
to $1.31 million, the figure that would 
result from proposed Federal Aviation 
Administration (FAA) reauthorization 
legislation then pending in both Houses 
of Congress. The Department proposed 
additional measures to hold recipients 
accountable for their performance in 
achieving DBE overall goals. 

The NPRM also proposed 
amendments to the certification-related 
provisions of the DBE regulation. Those 
proposals resulted from the 
Department’s experience dealing with 
certification issues and certification 
appeal cases during the years since the 
last major revision of the DBE rule in 
1999. The proposed amendments were 
intended to clarify issues that have 
arisen and avoid problems with which 
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recipients (i.e., state highway agencies, 
transit authorities, and airport sponsors 
who receive DOT grant financial 
assistance) and the Department have 
had to grapple over the last 11 years. 

The Department received 
approximately 160 comments on the 
NPRM from a variety of interested 
parties, including DBE and non-DBE 
firms, associations representing them, 
and recipients of DOT financial 
assistance. A summary of comments on 
the major issues in the rulemaking, and 
the Department’s responses to those 
comments, follows. 

Counting Purchases From Prime 
Contractors 

Under current counting rules, a DBE 
subcontractor and its prime contractor 
may count for DBE credit the entire cost 
of a construction contract, including 
items that the DBE subcontractor 
purchases or leases from a third party 
(e.g., in a so-called ‘‘furnish and install’’ 
contract). There is an exception to this 
general rule: A DBE and its prime 
contractor may not count toward goals 
items that the DBE purchases or leases 
from its own prime contractor. The 
reason for this provision is that doing so 
would allow the prime contractor to 
count for DBE credit items that it 
produced itself. 

As noted in the ANPRM, one DBE 
subcontractor and a number of prime 
contractors objected to this approach, 
saying that it unfairly denies a DBE in 
this situation the opportunity to count 
credit for items it has obtained from its 
prime contractor rather than from other 
sources. Especially in situations in 
which a commodity might only be 
available from a single source—a prime 
contractor or its affiliate—the rule 
would create a hardship, according to 
proponents of this view. The ANPRM 
proposed four options (1) keeping the 
rule as is; (2) keeping the basic rule as 
is, but allowing recipients to make 
exceptions in some cases; (3) allowing 
DBEs to count items purchased from 
any third party source, including the 
DBE’s prime contractor; and (4) not 
allowing any items obtained from any 
non-DBE third party to be counted for 
DBE credit. Comment was divided 
among the four alternatives, which each 
garnering some support. For purposes of 
the NPRM, the Department decided not 
to propose any change from the current 
rule. 

Comment on the issue was again 
divided. Seven commenters favored 
allowing items obtained from any 
source to be counted for credit, 
including the firm that was the original 
proponent of the idea and another DBE, 
two prime contractors’ associations, a 

prime contractor, and two State 
Departments of Transportation (DOTs). 
These commenters generally made the 
same arguments as had proponents of 
this view at the ANPRM stage. Thirteen 
commenters, among which were several 
recipients, a DBE contractors’ 
association, and DBE contractors, 
favored the NPRM’s proposed approach 
of not making any change to the existing 
rule, and they endorsed the NPRM’s 
rationale. Sixteen commenters, 
including a recipient association and a 
number of DBE companies, supported 
disallowing credit for any items 
purchased or leased from a non-DBE 
source. They believed that this approach 
supported the general principle of 
awarding DBE credit only for 
contributions that DBEs themselves 
make on a contract. 

DOT Response 
The Department remains unconvinced 

that it is appropriate for a prime 
contractor to produce an item (e.g., 
asphalt), provide it to its own DBE 
subcontractor, and then count the value 
of the item toward its good faith efforts 
to meet DBE goals. The item—asphalt, 
in this example—is a contribution to the 
project made by the prime contractor 
itself and simply passed through the 
DBE. That is, the prime contractor, on 
paper, sells the item to the DBE, who 
then charges the cost of the item it just 
bought from the prime contractor as part 
of its subcontract price, which the prime 
then reports as DBE participation. In the 
Department’s view, this pass-through 
relationship is inconsistent with the 
most important principle of counting 
DBE participation, which is that credit 
should only be counted for value that is 
added to the transaction by the DBE 
itself. 

As mentioned in the ANPRM and 
NPRM, the current rule treats counting 
of items purchased by DBEs from non- 
DBE sources differently, depending on 
whether the items are obtained from the 
DBE’s prime contractor or from a third- 
party source. The Department’s current 
approach is a reasonable compromise 
between the commonly accepted 
practice of obtaining items from non- 
DBE sources as part of the contracting 
process and maintaining the principle of 
counting only the DBE’s own 
contributions for credit toward goals, 
which is most seriously violated when 
the prime contractor itself is the source 
of the items. This compromise respects 
the dual, somewhat divergent, goals of 
accommodating a common way of doing 
business and avoiding a too-close 
relationship between a prime contractor 
and a DBE subcontractor that distorts 
the counting of credit toward DBE goals. 

This compromise has been part of the 
regulation since 1999 and, with the 
exception of the proponent of changing 
the regulation and its prime contractor 
partners, has never been raised by 
program participants as a widespread 
problem requiring regulatory change. 
For these reasons, the Department will 
leave the existing regulatory language 
intact. 

Terminations of DBE Firms 
The NPRM proposed that a prime 

contractor who, in the course of meeting 
its good faith efforts requirements on a 
procurement involving a contract goal, 
had submitted the names of one or more 
DBEs to work on the project, could not 
terminate a DBE firm without the 
written consent of the recipient. The 
firm could be terminated only for good 
cause. The NPRM proposed a list of 
what constituted good cause for this 
purpose. 

Over 40 comments addressed this 
subject, a significant majority of which 
supported the proposal. Two recipients 
said the proposal was unnecessary and 
a third expressed concern about 
workload implications. Several 
recipients said that they already 
followed this practice. 

However, commenters made a variety 
of suggestions with respect to the details 
of the proposal. A DBE firm questioned 
a good cause element that would allow 
a firm to be terminated for not meeting 
reasonable bonding requirements, 
noting that lack of access to bonding is 
a serious problem for many DBEs. A 
DBE contractors’ association said that a 
DBE’s action to halt performance should 
not necessarily be a ground for 
termination, because in some cases such 
an action could be a justified response 
to an action beyond its control (e.g., the 
prime failing to make timely payments). 
A DBE requested clarification of what 
being ‘‘not responsible’’ meant in this 
context. A number of commenters, 
including recipients and DBEs, 
suggested that a prime could terminate 
a DBE only if the DBE ‘‘unreasonably’’ 
failed to perform or follow instructions 
from the prime. 

A prime contractors’ association 
suggested additional grounds for good 
cause to terminate, including not 
performing to schedule or not 
performing a commercially useful 
function. Another such association said 
the rule should be consistent with 
normal business practices and not 
impede a prime contractor’s ability to 
remove a poorly performing 
subcontractor for good cause. A 
recipient wanted a public safety 
exception to the time frame for a DBE’s 
reply to a prime contractor’s notice 

VerDate Mar<15>2010 14:31 Jan 27, 2011 Jkt 223001 PO 00000 Frm 00030 Fmt 4700 Sfmt 4700 E:\FR\FM\28JAR1.SGM 28JAR1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 R
U

LE
S



5085 Federal Register / Vol. 76, No. 19 / Friday, January 28, 2011 / Rules and Regulations 

proposing termination, and another 
recipient wanted to shorten that period 
from five to two days. A State unified 
certification program (UCP) suggested 
adopting its State’s list of good cause 
reasons, and a consultant suggested that 
contracting officers, not just the DBE 
Liaison Officer (DBELO), should be 
involved in the decision about whether 
to concur in a prime contractor’s desire 
to terminate a DBE. A recipient wanted 
to add language concerning the prime 
contractor’s obligation to make good 
faith efforts to replace a terminated DBE 
with another DBE. 

DOT Response 
The Department, like the majority of 

commenters on this issue, believes that 
the proposed amendment will help to 
prevent situations in which a DBE 
subcontractor, to which a prime 
contractor has committed work, is 
arbitrarily dismissed from the project by 
the prime contractor. Comments to the 
docket and in the earlier stakeholder 
sessions have underlined that this has 
been a persistent problem. By specifying 
that a DBE can be terminated only for 
good cause—not simply for the 
convenience of the prime contractor— 
and with the written consent of the 
recipient, this amendment should help 
to end this abuse. 

With respect to the kinds of situations 
in which ‘‘good cause’’ for termination 
can exist, the Department has modified 
the language of the rule to say that good 
cause includes a situation where the 
DBE subcontractor has failed or refused 
to perform the work of its subcontract in 
accordance with normal industry 
standards. We note that industry 
standards may vary among projects, and 
could be higher for some projects than 
others, a matter the recipient could take 
into account in determining whether to 
consent to a prime contractor’s proposal 
to terminate a DBE firm. However, good 
cause does not exist if the failure or 
refusal of the DBE subcontractor to 
perform its work on the subcontract 
results from the bad faith or 
discriminatory action of the prime 
contractor (e.g., the failure of the prime 
contractor to make timely payments or 
the unnecessary placing of obstacles in 
the path of the DBE’s work). 

Good cause also does not exist if the 
prime contractor seeks to terminate a 
DBE it relied upon to obtain the contract 
so that it can self-perform the work in 
question or substitute another DBE or 
non-DBE firm. This approach responds 
to commenters who were concerned 
about prime contractors imposing 
unreasonable demands on DBE 
subcontractors while offering recipients 
a more definite standard than simple 

reasonableness in deciding whether to 
approve a prime contractor’s proposal to 
terminate a DBE firm. We have also 
adopted a recipient’s suggestion to 
permit the time frame for the process to 
be shortened in a case where public 
necessity (e.g., safety) requires a shorter 
period of time before the recipient’s 
decision. 

In addition to the enumerated 
grounds, a recipient may permit a prime 
contractor to terminate a DBE for ‘‘other 
documented good cause that the 
recipient determines compels the 
termination of the DBE subcontractor.’’ 
This means that the recipient must 
document the basis for any such 
determination, and the prime 
contractor’s reasons for terminating the 
DBE subcontractor make the termination 
essential, not merely discretionary or 
advantageous. While the recipient need 
not obtain DOT operating 
administration concurrence for such a 
decision, FHWA, FTA, and FAA retain 
the right to oversee such determinations 
by recipients. 

Personal Net Worth 
The NPRM proposed to make an 

inflationary adjustment in the personal 
net worth (PMW) cap from its present 
$750,000 to $1.31 million, based on the 
consumer price index (CPI) and relating 
back to 1989, as proposed in FAA 
authorization bills pending in Congress. 
The NPRM noted that such an 
adjustment had long been sought by 
DBE groups and that it maintained the 
status quo in real dollar terms. The 
Department also asked for comment on 
the issue of whether assets counted 
toward the PNW calculation should 
continue to include retirement savings 
products. The rule currently does 
include them, but the pending FAA 
legislation would move in the direction 
of excluding them from the calculation. 

Of the 95 commenters who addressed 
the basic issue of whether the 
Department should make the proposed 
inflationary adjustment, 71— 
representing all categories of 
commenters—favored doing so. Many 
said that such an adjustment was long 
overdue and that it would mitigate the 
problem of a ‘‘glass ceiling’’ limiting the 
growth and development of DBE firms. 
A few commenters said that such 
adjustments should be done regionally 
or locally rather than nationally, to 
reflect economic differences among 
areas of the country. A number of the 
commenters wanted to make sure the 
Department made similar adjustments 
annually in the future. A member of 
Congress suggested that the PNW 
should be increased to $2.5 million, 
while a few recipients favored a smaller 

increase (e.g., to $1 million). A few 
commenters also suggested that the 
Department explore some method of 
adjusting PNW other than the CPI, but 
they generally did not spell out what the 
alternative approaches might be. 

The opponents of making the 
adjustment, mostly recipients and DBEs, 
made several arguments. The first was 
that $1.31 million was too high and 
would include businesses owners who 
were not truly disadvantaged. The 
second was that raising the PNW 
number would favor larger, established, 
richer DBEs at the expense of smaller, 
start-up firms. These larger companies 
could then stay in the program longer, 
to the detriment of the program’s aims. 
Some commenters said that the 
experience in their states was that very 
few firms were becoming ineligible for 
PNW reasons, suggesting that a change 
in the current standard was 
unnecessary. 

With respect to the issue of retirement 
assets, about 28 comments, primarily 
from DBE groups and recipients, favored 
excluding some retirement assets from 
the PNW calculation, often asserting 
that this was appropriate because such 
funds are illiquid and not readily 
available to contribute toward the 
owners’ businesses. Following this 
logic, some of the comments said that 
Federally-regulated illiquid retirement 
plans (e.g., 401k, Roth IRA, Keough, and 
Deferred Compensation plans, as well as 
529 college savings plans) be excluded 
while other assets that are more liquid 
(CDs, savings accounts) be counted, 
even if said to be for retirement 
purposes. A number of these 
commenters said that a monetary cap on 
the amount that could be excluded (e.g., 
$500,000) would be acceptable. 

The 17 comments opposing excluding 
retirement accounts from the PNW 
calculation generally supported the 
rationale of the existing regulation, 
which is that assets of this kind, even 
if illiquid, should be regarded as part of 
an individual’s wealth for PNW 
purposes. A few commenters also said 
that, since it is most likely wealthier 
DBE owners who have such retirement 
accounts, excluding them would help 
these more established DBEs at the 
expense of smaller DBEs who are less 
likely to be able to afford significant 
retirement savings products. Again, 
commenters said that this provision, by 
effectively raising the PNW cap, would 
inappropriately allow larger firms to 
stay in the program longer. Some of the 
commenters would accept exclusion of 
retirement accounts if an appropriate 
cap were put in place, however. 

Finally, several commenters asked for 
a revised and improved PNW form with 
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additional guidance and instructions on 
how to make PNW calculations (e.g., 
with respect to determining the value of 
a house or business). 

DOT Response 
To understand the purpose and effect 

of the Department’s proposal to change 
the PNW threshold from the long- 
standing $750,000 figure, it is important 
to keep in mind what an inflationary 
adjustment does. (Because of the 
passage of time from the issuance of the 
NPRM to the present time, the amount 
of the inflationary adjustment has 
changed slightly, from $1.31 million to 
$1.32 million.) The final rule’s 
adjustment is based on the Department 
of Labor’s consumer price index (CPI) 
calculator. This calculator was used 
because, of various readily available 
means of indexing for inflation, CPI 
appears to be the one that is most nearly 
relevant to an individual’s personal 
wealth. Such an adjustment simply 
keeps things as they were originally in 
real dollar terms. 

That is, in 1989, $750,000 bought a 
certain amount of goods and services. In 
2010, given the effects of inflation over 
21 years, it would take $1.32 million in 
today’s dollars to buy the same amount 
of goods and services. The buying 
power of assets totaling $750,000 in 
1989 is the same as the buying power of 
assets totaling $1.32 million in 2010. 
Notwithstanding the fact that $1.32 
million, on its face, is a higher number 
than $750,000, the wealth of someone 
with $1.32 million in assets today is the 
same, in real dollar or buying power 
terms, as that of someone with $750,000 
in 1989. 

Put another way, if the Department 
did not adjust the $750,000 number for 
inflation, our inaction would have the 
effect of establishing a significantly 
lower PNW cap in real dollar terms. A 
PNW cap of $750,000 in 2010 dollars is 
equivalent to a PNW cap of 
approximately $425,700 in 1989 dollars. 
This means that a DBE applicant today 
would be allowed to have $325,000 less 
in real dollar assets than his or her 
counterpart in 1989. 

The Department believes, in light of 
this understanding of an inflationary 
adjustment, that making the proposed 
adjustment at this time is appropriate. 
This is a judgment that is shared by the 
majority of commenters and both 
Houses of Congress. We do not believe 
that any important policy interest is 
served by continuing to lower the real 
dollar PNW threshold, which we believe 
would have the effect of further limiting 
the pool of eligible DBE owners beyond 
what is intended by the Department in 
adopting the PNW standard. 

The Department is using 1989 as the 
base year for its inflationary adjustment 
for two reasons. First, doing so is 
consistent with what both the House 
and Senate determined was appropriate 
in the context of FAA authorization bills 
that both chambers passed. Second, 
while the Department adopted a PNW 
standard in 1999, the standard itself, 
which was adopted by the Small 
Business Administration (SBA) before 
1989, has never been adjusted for 
inflation at any time. By 1999, the real 
dollar value of the original $750,000 
standard had already been eroded by 
inflation, and the Department believes 
that it is reasonable to take into account 
the effect of inflation on the standard 
that occurred before as well as after the 
Department adopted it. 

We appreciate the concerns of 
commenters who opposed the proposed 
inflationary adjustment. Some of these 
commenters, it appears, may not have 
fully understood that an inflationary 
adjustment simply maintains the status 
quo in real dollar terms. The concern 
that making the adjustment would favor 
larger, established DBEs over smaller, 
start-up companies has some basis, and 
reflects the longstanding tension in the 
program between its role as an incubator 
for new firms and its purpose of 
allowing DBE firms to grow and develop 
to the point where they may be in a 
better position to compete for work 
outside the DBE program. Allowing 
persons with larger facial amounts of 
assets may seem to permit participation 
of people who are less disadvantaged 
than formerly in the program, but 
disadvantage in the DBE program has 
always properly been understood as 
relative disadvantage (i.e., relative to 
owners and businesses in the economy 
generally), not absolute deprivation. 
People who own successful businesses 
are more affluent, by and large, than 
many people who participate in the 
economy only as employees, but this 
does not negate the fact that socially 
disadvantaged persons who own 
businesses may well, because of the 
effects of discrimination, accumulate 
less wealth than their non-socially 
disadvantaged counterparts. 
Consequently, the concerns of 
opponents of this change are not 
sufficient to persuade us to avoid 
making the proposed inflationary 
adjustment. 

We do not believe that it is practical, 
in terms of program administration, to 
have standards that vary with recipient 
or region. We acknowledge that one size 
may not fit all to perfection, but the 
complexity of administering a national 
program with a key eligibility standard 
that varies, perhaps significantly, among 

jurisdictions would be, in our view, an 
even greater problem. Nor do we see a 
strong policy rationale for a change to 
some fixed figure (e.g., $1 million, $2.5 
million) that is not tied to inflation. We 
do agree, however, that an improved 
PNW form would be an asset to the 
program, and we will propose such a 
form for comment in the next stage 
NPRM on the DBE program, which we 
hope to issue in 2011. This NPRM may 
also continue to examine other PNW 
issues. 

Whenever there is a change in a rule 
of this sort, the issue of how to handle 
the transition between the former rule 
and the new rule inevitably arises. We 
provide the following guidance for 
recipients and firms applying for DBE 
certification. 

• For applications or decertification 
actions pending on the date this 
amendment is published, but before its 
effective date, recipients should make 
decisions based on the new standards, 
though these decisions should not take 
effect until the amendment’s effective 
date. 

• Beginning on the effective date of 
this amendment, all new certification 
decisions must be based on the revised 
PNW standard, even if the application 
was filed or a decertification action 
pertaining to PNW began before this 
date. 

• If a denial of an application or 
decertification occurred before the 
publication date of this amendment, 
because the owner’s PNW was above 
$750,000 but not above $1.32 million, 
and the matter is now being appealed 
within the recipient’s or unified 
certification program’s (UCP’s) process, 
then the recipient or UCP should 
resolve the appeal using the new 
standard. Recipients and UCPs may 
request updated information where 
relevant. In the case of an appeal 
pending before the Departmental Office 
of Civil Rights (DOCR) under section 
26.89, DOCR will take the same 
approach or remand the matter, as 
appropriate. 

• If a firm was decertified or its 
application denied within a year before 
the effective date of this amendment, 
because the owner’s PNW was above 
$750,000 but not above $1.32 million, 
the recipient or UCP should permit the 
firm to resubmit PNW information 
without any further waiting period, and 
the firm should be recertified if the 
owner’s PNW is not over $1.32 million 
and the firm is otherwise eligible. 

• We view any individual who has 
misrepresented his or her PNW 
information, whether before or after the 
inflationary adjustment takes effect, as 
having failed to cooperate with the DBE 
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program, in violation of 49 CFR 
26.109(c). In addition to other remedies 
that may apply to such conduct, 
recipients should not certify a firm that 
has misrepresented this information. 

The Department is not ready, at this 
time, to make a decision on the issue of 
retirement assets. The comments 
suggested a number of detailed issues 
the Department should consider before 
proposing any specific provisions on 
this subject. We will further consider 
commenters’ thoughts on this issue at a 
future time. 

Interstate Certification 

In response to longstanding concerns 
of DBEs and their groups, the NPRM 
proposed a mechanism to make 
interstate certification easier. The 
proposed mechanism did not involve 
pure national reciprocity (i.e., in which 
each state would give full faith and 
credit to other states’ certification 
decisions, with the result that a 
certification by any state would be 
honored nationwide). Rather, it created 
a rebuttable presumption that a firm 
certified in its home state would be 
certified in other states. A firm certified 
in home state A could take its 
application materials to State B. Within 
30 days, State B would decide either to 
accept State A’s certification or object to 
it. If it did not object, the firm would be 
certified in State B. If State B did object, 
the firm would be entitled to a 
proceeding in which State B bore the 
burden of proof to demonstrate that the 
firm should not be certified in State B. 
The NPRM also proposed that the DOT 
Departmental Office of Civil Rights 
(DOCR) would create a database that 
would be populated with denials and 
decertifications, which the various State 
UCPs would check with respect to 
applicants and currently certified firms. 

This issue was one of the most 
frequently commented-upon subjects in 
the rulemaking. Over 30 comments, 
from a variety of sources including 
DBEs, DBE organizations, and a prime 
contractors’ association. Members of 
Congress and others supported the 
proposed approach. They emphasized 
that the necessity for repeated 
certification applications to various 
UCPs, and the very real possibility of 
inconsistent results on the same facts, 
were time-consuming, burdensome, and 
costly for DBEs. In a national program, 
they said, there should be national 
criteria, uniformity of forms and 
interpretations, and more consistent 
training of certification personnel. The 
proposed approach, they said, while not 
ideal, would be a useful step toward 
those goals. 

An approximately equal number of 
commenters, predominantly recipients 
but also including some DBEs and 
associations, opposed the proposal, 
preferring to keep the existing rules 
(under which recipients can, but are not 
required to, accept certifications made 
by other recipients) in place. Many of 
these commenters said that their 
certification programs frequently had to 
reject out-of-state firms that had been 
certified by their home states because 
the home states had not done a good job 
of vetting the qualifications of the firms 
for certification. They asserted that there 
was too much variation among states 
concerning applicable laws and 
regulations (e.g., with respect to 
business licensing or marital property 
laws), interpretations of the DBE rule, 
forms and procedures, and the training 
of certifying agency personnel for 
something like the NPRM proposal to 
work well. Before going to something 
like the NPRM proposal, some of these 
commenters said, DOT should do more 
to ensure uniform national training, 
interpretations, forms etc. 

Commenters opposed to the NPRM 
proposal were concerned that the 
integrity of the program would be 
compromised, as questionable firms 
certified by one state would slip into the 
directories of other states without 
adequate vetting. Moreover, the number 
of certification actions each state had to 
consider, and the number of certified 
firms that each state would have to 
manage, could increase significantly, 
straining already scarce resources. 

A smaller number of commenters 
addressed the idea of national 
reciprocity. Some of these commenters 
said that, at least for the future, national 
reciprocity was a valuable goal to work 
toward. Some of these commenters, 
including an association that performs 
certification reviews nationally for MBE 
and WBE suppliers (albeit without on- 
site reviews) and a Member of Congress, 
supported using such a model now. On 
the other hand, other commenters 
believed national reciprocity was an 
idea whose time had not come, for many 
of the same reasons stated by 
commenters opposed to the NPRM 
proposal. Some of the commenters on 
the NPRM proposal said that the 
proposal would result in de facto 
national reciprocity, which they 
believed was bad for the program. 

Two features of the NPRM proposal 
attracted considerable adverse 
comment. Thirty-one of the 34 
comments addressing the proposed 30- 
day window for ‘‘State B’’ to decide 
whether to object to a home state 
certification of a firm said that the 
proposed time was too short. These 

commenters, mostly recipients, 
suggested time frames ranging from 45– 
90 days. They said that the 30-day time 
frame would be very difficult to meet, 
given their resources, and would cause 
States to accept questionable 
certifications from other States simply 
because there was insufficient time to 
review the documentation they had 
been given. Moreover, the 30-day 
window would mean that out-of-state 
firms would jump to the front of the line 
for consideration over in-state firms, 
concerning which the rule allows 90 
days for certification. This would be 
unfair to in-state firms, they said. 

In addition, 22 of 28 commenters on 
the issue of the burden of proof for 
interstate certification—again, 
predominantly recipients—said that it 
was the out-of-state applicant firm, 
rather than State B, that should have the 
burden of proof once State B objected to 
a home state certification of the firm. 
These commenters also said that is was 
more sensible to put the out-of-state 
firm in the same position as any other 
applicant for certification by having to 
demonstrate to the certifying agency 
that it was eligible, rather than placing 
the certification agency in the position 
of the proponent in a decertification 
action for a firm that it had previously 
certified. Again, commenters said, the 
NPRM proposal would favor out-of-state 
over in-state applicants. 

A few comments suggested trying 
reciprocal certification on a regional 
basis (e.g., in the 10 Federal regions) 
before moving to a more national 
approach. Others suggested that only 
recent information (e.g., applications 
and on-site reports less than three years 
old) be acceptable for interstate 
certification purposes. Some states 
pointed to state laws requiring local 
licenses or registration before a firm 
could do business in the State: Some 
commenters favored limiting out-of- 
state applications to those firms that had 
obtained the necessary permits, while 
one commenter suggested prohibiting 
States from imposing such requirements 
prior to DBE certification. Some 
comments suggested limiting the 
grounds on which State B could object 
to the home state certification of a firm 
(i.e., ‘‘good cause’’ rather than 
‘‘interpretive differences,’’ differences in 
state law, evidence of fraud in obtaining 
home state certification). 

There was a variety of other 
comments relevant to the issue of 
interstate certification. Most 
commenters who addressed the idea of 
the DOCR database supported it, though 
some said that denial/decertification 
data should be available only to 
certification agencies, not the general 
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public. Some also said that having to 
input and repeatedly check the data 
base would be burdensome. One 
commenter suggested including a firm’s 
Federal Taxpayer ID number in the 
database entry. One commenter 
suggested a larger role for the database: 
Applicants should electronically input 
their application materials to the 
database, which would then be available 
to all certifying agencies, making 
individual submissions of application 
information to the States unnecessary. 
Some commenters wanted DOT to 
create or lead a national training and/or 
accreditation effort for certifier 
personnel. 

DOT Response 
Commenters on interstate were almost 

evenly divided on the best course of 
action for the Department to take. Most 
DBEs favored making interstate 
certification less difficult for firms that 
wanted to work outside their home 
states; most recipients took the opposite 
point of view. This disagreement 
reflects, we believe, a tension between 
two fundamental objectives of the 
program. On one hand, it is important 
to facilitate the entry of DBE firms into 
this national program, so that they can 
compete for DOT-assisted contracting 
wherever those opportunities exist, 
while reducing administrative burdens 
and costs on the small businesses that 
seek to participate. On the other hand, 
it is important to maintain the integrity 
of the program, so that only eligible 
firms participate and ineligible firms do 
not take unfair advantage of the 
program. 

The main concern of proponents of 
the NPRM proposal was that failing to 
make changes to facilitate interstate 
certification would leave in place 
unnecessary and unreasonable barriers 
to the participation of firms outside of 
their home states. The main concern of 
opponents of the NPRM proposal was 
that making the proposed changes 
would negatively affect program 
integrity. Their comments suggest that 
there is considerable mistrust among 
certification agencies and programs. 
Many commenters appear to believe 
that, while their own certification 
programs do a good job, other states’ 
certification programs do not. Much of 
the opposition to facilitating interstate 
certification appears to have arisen from 
this mistrust, as certification agencies 
seek to prevent questionable firms 
certified by what they perceive as weak 
certification programs in other states 
from infiltrating their domains. 

The Department does not believe that 
it is constructive to take the position 
that certification programs nationwide 

are so hopelessly inadequate that the 
best response is to leave interstate 
barriers in place to contain the 
perceived contagion of poorly qualified, 
albeit certified, firms within the 
boundaries of their own states. To the 
contrary, we believe that, under a 
system like that proposed in the NPRM, 
if firms certified by State A are regularly 
rebuffed by States B, C, D, etc., State A 
firms will have an incentive to bring 
pressure on their certification agency to 
improve its performance. 

The Department also believes that 
suggestions made by commenters, such 
as improving training and standardizing 
forms and interpretations, can improve 
the performance of certification agencies 
generally. In the follow-on NPRM the 
Department hopes to issue in 2011, one 
of the subjects we will address is 
improvements in the certification 
application and PNW forms, which 
certification agencies then would be 
required to use without alteration. DOT 
already provides many training 
opportunities to certification personnel, 
such as the National Transportation 
Institute courses provided by the 
Federal Transit Administration, 
presentations by knowledgeable DOT 
DBE staff at meetings of transportation 
organizations, and webinars and other 
training opportunities provided by 
Departmental Office of Civil Rights 
personnel. The Department will 
consider further ways of fostering 
training and education for certifiers 
(e.g., a DOT-provided web-based 
training course for certifiers). The 
Department also produces guidance on 
certification-related issues to assist 
certifiers in making decisions that are 
consistent with this regulation, and we 
will continue that practice. 

While we will continue to work with 
our state and local partners to improve 
the certification process, we do not 
believe that steps to facilitate interstate 
certification should be taken only after 
all recipients achieve an optimal level of 
performance. The DBE program is a 
national program; administrative 
barriers to participation impair the 
important program objective of 
encouraging DBE firms to compete for 
business opportunities; provisions to 
facilitate interstate certification can be 
drafted in a way that permits ‘‘State B’’ 
to screen out firms that are not eligible 
in accordance with this regulation. 
Consequently, the Department has 
decided to proceed with a modified 
form of the NPRM proposal. However, 
the final rule will not make compliance 
with the new section 26.85 mandatory 
until January 1, 2012, in order to 
provide additional time for recipients 
and UCPs to take advantage of training 

opportunities and to establish any 
needed administrative mechanisms to 
carry out the new provision. This will 
also provide time for DOCR to make its 
database for denials and decertifications 
operational. 

As under the NPRM, a firm certified 
in its home state would present its 
certification application package to 
State B. In response to commenters’ 
concerns about the time available, State 
B would have 60 days, rather than 30 as 
in the NPRM, to determine whether it 
had specific objections to the firm’s 
eligibility and to communicate those 
objections to the firm. If State B believed 
that the firm was ineligible, State B 
would state, with particularity, the 
specific reasons or objections to the 
firm’s eligibility. The firm would then 
have the opportunity to respond and to 
present information and arguments to 
State B concerning the specific 
objections that State B had made. This 
could be done in writing, at an in- 
person meeting with State B’s decision 
maker, or both. Again in response to 
commenters’ concerns, the firm, rather 
than State B, would have the burden of 
proof with respect, and only with 
respect, to the specific issues raised by 
State B’s objections. We believe that 
these changes will enhance the ability of 
certification agencies to protect the 
integrity of the program while also 
enhancing firms’ ability to pursue 
business opportunities outside their 
home states. 

We emphasize that State B’s 
objections must be specific, so that the 
firm can respond with information and 
arguments focused clearly on the 
particular issues State B has identified, 
rather than having to make an 
unnecessarily broad presentation. It is 
not enough for State B to say ‘‘the firm 
is not controlled by its disadvantaged 
owner’’ or ‘‘the owner exceeds the PNW 
cap.’’ These are conclusions, not 
specific, fact-based objections. Rather, 
State B might say ‘‘the disadvantaged 
owner has a full-time job with another 
organization and has not shown that he 
has sufficient time to exercise control 
over the day-to-day operations of the 
firm’’ or ‘‘the owner’s property interests 
in assets X, Y, and Z were improperly 
valued and cause his PNW to exceed 
$1.32 million.’’ This degree of specificity 
is mandatory regardless of the 
regulatory ground (e.g., new 
information, factual errors in State A’s 
certification: See section 26.85(d)(2)) on 
which State B makes an objection. For 
example, if State B objected to the firm’s 
State A certification on the basis that 
State B’s law required a different result, 
State B would say something like ‘‘State 
B Revised Statutes Section xx.yyyy 
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provides only that a registered engineer 
has the power to control an engineering 
firm in State B, and the disadvantaged 
owner of the firm is not a registered 
engineer, who is therefore by law 
precluded from controlling the firm in 
State B.’’ 

On receiving this specific objection, 
the owner of the firm would have the 
burden of proof that he or she does meet 
the applicable requirements of Part 26. 
In the first example above, the owner 
would have to show that either he or 
she does not now have a full-time job 
elsewhere or that, despite the demands 
of the other job, he or she can and does 
control the day-to-day operations of the 
firm seeking certification. This burden 
would be to make the required 
demonstration by a preponderance of 
the evidence, the same standard used 
for initial certification actions generally. 
This owner would not bear any burden 
of proof with respect to size, 
disadvantage, ownership, or other 
aspects of control, none of which would 
be at issue in the proceeding. The 
proceeding, and the firm’s burden of 
proof, would concern only matters 
about which State B had made a 
particularized, specific objection. This 
narrowing of the issues should save 
time and resources for firms and 
certification agencies alike. 

The firm’s response to State B’s 
particularized objections could be in 
writing and/or in the form of an in- 
person meeting with State B’s decision 
maker to discuss State B’s objections to 
the firm’s eligibility. The decision 
maker would have to be someone who 
is knowledgeable about the eligibility 
provisions of the DBE rule. 

We recognize that, in unusual 
circumstances, the information the firm 
provided to State B in response to State 
B’s specific objections could contain 
new information, not part of the original 
record, that could form the basis for an 
additional objection to the firm’s 
certification. In such a case, State B 
would immediately notify the firm of 
the new objection and offer the firm a 
prompt opportunity to respond. 

Section 26.85(d)(2) of the final rule 
lists the grounds a State B can rely upon 
to object to a State A certification of a 
firm. These are largely the same as in 
the NPRM. In response to a comment, 
the Department cautions that by saying 
that a ground for objection is that State 
A’s certification is inconsistent with this 
regulation, we do not intend for mere 
interpretive disagreements about the 
meaning of a regulatory provision to 
form a ground for objection. Rather, 
State B would have to cite something in 
State A’s certification that contradicted 

a provision in the regulatory text of Part 
26. 

The final rule also gives, as a ground 
for objecting to a State A certification, 
that a State B law ‘‘requires’’ a result 
different from the law of State (see the 
engineering example above). To form 
the basis for an objection on this 
ground, a difference between state laws 
must be outcome-determinative with 
respect to a certification. For example, 
State A may treat marital property as 
jointly held property, while State B is a 
community property state. The laws are 
different, but both, in a given case, may 
well result in each spouse having a 50 
percent share of marital assets. This 
would not form the basis for a State B 
objection. 

With respect to state requirements for 
business licenses, the Department 
believes that states should not erect a 
‘‘Catch 22’’ to prevent DBE firms from 
other states from becoming certified. 
That is, if a firm from State A wants to 
do business in State B as a DBE, it is 
unlikely to want to pay a fee to State B 
for a business license before it knows 
whether it will be certified. Making the 
firm get the business license and pay the 
fee before the certification process takes 
place would be an unnecessary barrier 
to the firm’s participation that would be 
contrary to this regulation. 

The Department believes that regional 
certification consortia, or reciprocity 
agreements among states in a region, are 
a very good idea, and we anticipate 
working with UCPs in the future to help 
create such arrangements. Among other 
things, the experience of actually 
working together could help to mitigate 
the current mistrust among certification 
agencies. However, we do not believe it 
would be appropriate to mandate such 
arrangements at this time. 

The Department believes that the 
DOCR database of decertification and 
denial actions would be of great use in 
the certification process. However, the 
system is not yet up and running. 
Consequently, the final rule includes a 
one-year delay in the implementation 
date of requirements for use of the 
database. 

Other Certification-Related Issues 
The NPRM asked for comment on 

whether there should be a requirement 
for periodic certification reviews and/or 
updates of on-site reviews concerning 
certified firms. The interval most 
frequently mentioned by commenters on 
this subject was five years, though there 
was also some support for three-, six-, 
and seven-year intervals. A number of 
commenters suggested that such reviews 
should include an on-site update only 
when the firm’s circumstances had 

changed materially, in order to avoid 
burdening the limited resources of 
certifying agencies. Having a 
standardized on-site review form would 
reduce burdens, some commenters 
suggested. Other commenters suggested 
that the timing of reviews should be left 
to certifying agencies’ discretion, or that 
on-site updates should be done on a 
random basis of a smaller number of 
firms. 

The NPRM also asked about the 
handling of situations where an 
applicant withdraws its application 
before the certifying agency makes a 
decision. Should certifying agencies be 
able to apply the waiting period (e.g., 
six or 12 months) used for 
reapplications after denials in this 
situation? Comments on this issue, 
mostly from recipients but also from 
some DBEs and their associations, were 
divided. Some commenters said that 
there were often good reasons for a firm 
to withdraw and correct an application 
(e.g., a new firm unaccustomed to the 
certification process) and that their 
experience did not suggest that a lot of 
firms tried to game the system through 
repeated withdrawals. On the other 
hand, some commenters said that 
having to repeatedly process withdrawn 
and resubmitted applications was a 
burden on their resources that they 
would want to mitigate through 
applying a reapplication waiting period. 
One recipient said that, even in the 
absence of a waiting period, the 
resubmitted application should go to the 
back of the line for processing. Still 
others wanted to be able to apply case- 
by-case discretion concerning whether 
to impose a waiting period on a 
particular firm. A few commenters 
suggested middle-ground positions, 
such as imposing a shorter waiting 
period (e.g., 90 days) than that imposed 
on firms who are denied or applying a 
waiting period only for a second or 
subsequent withdrawal and 
reapplication by the same firm. 

Generally, commenters were 
supportive of the various detail-level 
certification provision changes 
proposed in the NPRM (e.g., basing 
certification decisions on current 
circumstances of a firm). Commenters 
did speak to a wide variety of 
certification issues, however. One 
commenter said that in its state, the 
UCP arbitrarily limited the number of 
NAICS codes in which a firm could be 
certified, a practice the commenter said 
the regulation should forbid. In 
addition, this commenter said, the UCP 
inappropriately limited certification of 
professional services firms owned by 
someone who was not a licensed 
professional in a field, even in the 
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absence of a state law requiring such 
licensure. A number of commenters said 
that recipients should not have to 
automatically certify SBA-certified 8(a) 
firms, while another commenter 
recommended reviving the now-lapsed 
DOT–SBA memorandum of 
understanding (MOU) on certification 
issues. A DBE association said that 
certifying agencies should not count 
against firms seeking certification (e.g., 
with respect to independence 
determinations) investments from or 
relationships with larger firms that are 
permitted under other Federal programs 
(e.g., HubZone or other SBA programs). 
One commenter favored, and another 
opposed, allowing States to use their 
own business specialty classifications in 
addition to or in lieu of NAICS codes. 

One recipient recommended a 
provision to prevent owners from 
transferring personal assets to their 
companies to avoid counting them in 
the PNW calculation. Another said the 
certification for the PNW statement 
should specifically say that the 
information is ‘‘complete’’ as well as 
true. Yet another suggested that a prime 
contractor who owns a high percentage 
(e.g., 49 percent) of a DBE should not be 
able to use that DBE for credit. There 
were a number of suggestions that more 
of the certification process be done 
electronically, rather than on paper. A 
few comments said that getting back to 
an applicant within 20 days, as 
proposed in the NPRM, concerning 
whether the application was complete 
was too difficult for some recipients 
who have small staffs. 

DOT Response 
The Department believes that 

regularly updated on-site reviews are an 
extremely important tool in helping 
avoid fraudulent firms or firms that no 
longer meet eligibility requirements 
from participating in the DBE program. 
Ensuring that only eligible firms 
participate is a key part of maintaining 
the integrity of the program. We also 
realize that on-site reviews can be time- 
and resource-intensive. Consequently, 
while we believe that it is advisable for 
recipients and UCPs to conduct updated 
on-site reviews of certified companies 
on regular and reasonably frequent 
basis, and we strongly encourage such 
undated reviews, we have decided not 
to mandate a particular schedule, 
though we urge recipients to regard on- 
site reviews as a critical part of their 
compliance activities. When recipients 
or UCPs become aware of a change in 
circumstances or concerns that a firm 
may be ineligible or engaging in 
misconduct (e.g., from notifications of 
changes by the firm itself, complaints, 

information in the media, etc.), the 
recipient or UCP should review the 
firm’s eligibility, including doing an on- 
site review. 

When recipients in other states (see 
discussion of interstate certification 
above) obtain the home state’s 
certification information, they must rely 
on the on-site report that the home state 
has in its files plus the affidavits of no 
change, etc. that the firm has filed with 
the home state. It is not appropriate for 
State B to object to an out-of-state firm’s 
certification because the home state’s 
on-site review is older than State B 
thinks desirable, since that would 
unfairly punish a firm for State A’s 
failure to update the firm’s on-site 
review. However, if an on-site report is 
more than three years old, State B could 
require that the firm provide an affidavit 
to the effect that all the facts in the 
report remain true and correct. 

While we recognize that reports that 
have not been updated, or which do not 
appear to contain sufficient analysis of 
a firm’s eligibility, make certification 
tasks more difficult, our expectation is 
that the Department’s enhanced 
interstate certification process will 
result in improved quality in on-site 
reviews so that recipients in various 
states have a clear picture of the 
structure and operation of firms and the 
qualifications of their owners. To this 
end, we encourage recipients and UCPs 
to establish and maintain 
communication in ways that enable 
information collected in one state to be 
shared readily with certification 
agencies in other states. This 
information sharing can be done 
electronically to reduce costs. 

Firms may withdraw pending 
applications for certification for a 
variety of reasons, many of them 
legitimate. A withdrawal of an 
application is not the equivalent of a 
denial of that application. 
Consequently, we believe that it is 
inappropriate for recipients and UCPs to 
penalize firms that withdraw pending 
applications by applying the up-to-12 
month waiting period of section 26.86(c) 
to such withdrawals, thereby preventing 
the firm from resubmitting the 
application before that time elapses. We 
believe that permitting recipients to 
place resubmitted applications at the 
end of the line for consideration 
sufficiently protects the recipients’ 
workloads from being overwhelmed by 
repeated resubmissions. For example, 
suppose that Firm X withdraws its 
application in August. It resubmits the 
application in October. Meanwhile, 20 
other firms have submitted applications. 
The recipient must accept Firm X’s 
resubmission in October, but is not 

required to consider it before the 20 
applications that arrived in the 
meantime. Recipients should also 
closely examine changes made to the 
firm since the time of its first 
application. 

We agree with commenters that it is 
not appropriate for recipients to limit 
NAICS codes in which a firm is certified 
to a certain number. Firms may be 
certified in NAICS codes for however 
many types of business they 
demonstrate that they perform and 
concerning which their disadvantaged 
owners can demonstrate that they 
control. We have added language to the 
regulation making this point. We also 
agree that it is not appropriate for a 
recipient or UCP to insist on 
professional certification as a per se 
condition for controlling a firm where 
state law does not impose such a 
requirement. We have no objection to a 
recipient or UCP voluntarily using its 
own business classification system in 
addition to using NAICS codes, but it is 
necessary to use NAICS codes. 

SBA has now gone to a self- 
certification approach for small 
disadvantaged business, the SBA 8(a) 
program differs from the DBE program 
in important respects, and the SBA– 
DOT memorandum of understanding 
(MOU) on certification matters lapsed 
over five years ago. Under these 
circumstances, we have decided to 
delete former sections 26.84 and 26.85, 
relating to provisions of that MOU. 

DBE firms in the DBE program must 
be fully independent, as provided in 
Part 26. If a firm has become dependent 
on a non-DBE firm through participation 
in another program, then it may be 
found ineligible for DBE program 
purposes. To say otherwise would 
create inconsistent standards that would 
enable firms already participating in 
other programs to meet a lower standard 
than other firms for DBE participation. 

We believe that adding a regulatory 
provision prohibiting owners from 
transferring personal assets to their 
companies to avoid counting them in 
the PNW calculation would be difficult 
to implement, since owners of 
businesses often invest assets in the 
companies for legitimate reasons. 
However, as an interpretive matter, 
recipients are authorized to examine 
such transfers and, if they conclude that 
the transfer is a ruse to avoid counting 
personal assets toward the PNW 
calculation rather than a legitimate 
investment in the company and its 
growth, recipients or UCPs may 
continue to count the assets toward 
PNW. 

We agree that the certification for the 
PNW statement should specifically say 
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that the information is ‘‘complete’’ as 
well as true and that a somewhat longer 
time period would be appropriate for 
recipients and UCPs to get back to 
applicants with information on whether 
their applications were complete. We 
have added a regulatory text statement 
on the former point and extended the 
time period on the latter point to 30 
days. 

If a prime contractor who owns a high 
percentage of a DBE that it wishes to use 
on a contract, issues concerning 
independence, affiliation, and 
commercially useful function can easily 
arise. For this reason, recipients should 
closely scrutinize such relationships. 
This scrutiny may well result, in some 
cases, in denying DBE credit or 
initiating decertification action. 

We encourage the use of electronic 
methods in the application and 
certification process. As in other areas, 
electronic methods can reduce 
administrative burdens and speed up 
the process. 

Accountability and Goal Submissions 
The NPRM proposed that if a 

recipient failed to meet its overall goal, 
it would, within 60 days, have to 
analyze the shortfall, explain the 
reasons for it, and come up with 
corrective actions for the future. All 
State DOTs and the largest transit 
authorities and airports would have to 
send their analyses and corrective 
action plans to DOT operating 
administrations; smaller transit 
authorities and airports would retain 
them on file. While there would not be 
any requirement to meet a goal—to ‘‘hit 
the number’’—failure to comply with 
these requirements could be regarded as 
a failure to implement a recipient’s 
program in good faith, which could lead 
to a finding of noncompliance with the 
regulation. 

In a related provision, the Department 
asked questions in the NPRM 
concerning the recent final provision 
concerning submitting overall goals on 
a three-year, rather than an annual, 
basis. In particular, the NPRM asked 
whether it should be acceptable for a 
recipient to submit year-to-year 
projections of goals within the structure 
of a three-year goal and how 
implementation of the accountability 
proposal would work in the context of 
a three-year goal, whether or not year- 
to-year projections were made. 

About two-thirds of the 64 comments 
addressing the accountability provision 
supported it. These commenters 
included DBEs, recipients, and some 
associations and other commenters. 
Some of these commenters, in fact, 
thought the proposal should be made 

stronger. For example, a commenter 
suggested that a violation ‘‘will’’ rather 
than ‘‘could’’ be found for failure to 
provide the requested information. 
Another suggested that, beyond looking 
at goal attainment numbers, the 
accountability provisions should be 
broadened to include the recipient’s 
success with respect to a number of 
program elements (e.g., good faith 
efforts on contracts, outreach, DBE 
liaison officer’s role, training and 
education of staff). 

Commenters also presented various 
ideas for modifying the proposal. These 
included suggestions that the 
Department should add a public input 
component, provide more guidance on 
the shortfall analysis and how to do it, 
delay its effective date to allow 
recipients to find resources to comply, 
ensure ongoing measurement of 
achievements rather than just measuring 
at the end of a year or three-year period, 
ensure that there is enough flexibility in 
explaining the reasons for a shortfall, or 
lengthen the time recipients have to 
submit the materials (e.g., 90 days, or 60 
days after the recipient’s report of 
commitments and achievements is due). 
One commenter suggested that an 
explanation should be required only 
when there is a pattern of goal 
shortfalls, not in individual instances. 
There could be a provision for excusing 
recipients who fell short of their goal by 
very small amount, or even if the 
recipient made 80 percent of its goal. 

Opponents of the proposal—mostly 
recipients plus a few associations—said 
that the proposal would be too 
administratively burdensome. In 
addition, they feared that making 
recipients explain a shortfall and 
propose corrective measures would turn 
the program into a prohibited set-aside 
or quota program, a concern that was 
particularly troublesome in states 
affected by the Western States decision. 
Moreover, a number of commenters 
said, the inability of recipients to meet 
overall goals was often the result of 
factors beyond their control. In addition, 
recipients might unrealistically reduce 
goals in order to avoid having to explain 
missing a more ambitious target. 

With respect to the reporting intervals 
for goals, 28 of the 39 commenters who 
addressed the issue favored some form 
of at least optional yearly reporting of 
goals, either in the form of annual goal 
submissions or, more frequently, of 
year-to-year projections of goals within 
the framework of a three-year overall 
goal. The main reason given for this 
preference was a concern that projects 
and the availability of Federal funding 
for them were sufficiently volatile that 
making a projection that was valid for 

a three-year period was problematic. 
This point of view was advanced 
especially by airports. Some other 
commenters favored giving recipients 
discretion whether to report annually or 
triennially. Commenters who took the 
point of view that the three-year interval 
was preferable agreed with original 
rationale of reducing repeated 
paperwork burdens on recipients. One 
commenter asked that the rule specify 
that, especially in a three-year interval 
schedule of goal submission, a recipient 
‘‘must’’ submit revisions if 
circumstances change. 

There was discussion in the NPRM of 
the relationship between the goal 
submission interval and the 
accountability provision. For example, 
if a recipient submitted overall goals on 
a three-year basis, would the 
accountability provision be triggered 
annually, based on the recipient’s 
annual report (as the NPRM suggested) 
or only on the basis of the recipient’s 
performance over the three-year period? 
If there were year-to-year projections 
within a three-year goal, would the 
accountability provision relate to 
accountability for the annual projection 
or the cumulative three-year goal? 
Commenters who favored year-to-year 
projections appeared to believe that 
accountability would best relate to each 
year’s projection, though the discussion 
of this issue in the comments was often 
not explicit. Some comments, including 
one from a Member of Congress, did 
favor holding recipients accountable for 
each year’s separate performance. 

There was a variety of other 
comments on goal-related issues. Some 
commenters asked that the three DOT 
operating administrations coordinate 
submitting goals so that a State DOT 
submitting goals every three years 
would be able to submit its FHWA, 
FAA, and FTA goals in the same year. 
A DBE group wanted the Department to 
strengthen requirements pertaining to 
the race-neutral portion of a recipient’s 
overall goal. A commenter who works 
with transit vehicle manufacturers 
requested better monitoring of transit 
vehicle manufacturers by FTA. A group 
representing DBEs wanted recipients to 
focus on potential, and not just certified, 
DBEs for purposes of goal setting. The 
same group also urged consideration of 
separate goals for minority- and women- 
owned firms. 

DOT Response 
Under Part 26, the Department has 

always made unmistakably clear that 
the DBE program does not impose 
quotas. No one ever has been, or ever 
will be, sanctioned for failing to ‘‘hit the 
number.’’ However, goals must be 
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implemented in a meaningful way. A 
recipient’s overall goal represents its 
estimate of the DBE participation it 
would achieve in the absence of 
discrimination and its effects. Failing to 
meet an overall goal means that the 
recipient has not completely remedied 
discrimination and its effects in its 
DOT-assisted contracting. In the 
Department’s view, good faith 
implementation of a DBE program by a 
recipient necessarily includes 
understanding why the recipient has not 
completely remedied discrimination 
and its effects, as measured by falling 
short of its ‘‘level playing field’’ estimate 
of DBE participation embodied in its 
overall goal. Good faith implementation 
further means that, having considered 
the reasons for such a shortfall, the 
recipient will devise program actions to 
help minimize the potential for a 
shortfall in the future. 

Under the Department’s procedures 
for reviewing overall goals and the 
methodology supporting them, the 
Department has the responsibility of 
ensuring that a recipient’s goals are 
well-grounded in relevant data and are 
derived using a sound methodology. 
The Department would not approve a 
recipient’s goal submission if it 
appeared to understate the ‘‘level 
playing field’’ amount of DBE 
participation the recipient could 
rationally expect, whether to avoid 
being accountable under the new 
provisions of the rule or for other 
reasons. 

For these reasons, the Department is 
adopting the NPRM’s proposed 
accountability mechanism. We do not 
believe that the concerns of some 
commenters that this mechanism would 
create a quota system are justified: No 
one will be penalized for failing to meet 
an overall goal. Moreover, promoting 
transparency and accountability is not 
synonymous with imposing a penalty 
and should not be viewed as such. 
Understanding the reasons for not 
meeting a goal and coming up with 
ways of avoiding a shortfall in the 
future, while not creating a quota 
system, do help to ensure that recipients 
take seriously the responsibility to 
address discrimination and its effects. 

Moreover, the administrative burden 
of compliance falls only on those 
recipients who fail to meet a goal, not 
on all recipients. Understanding what is 
happening in one’s program, why it is 
happening, and how to fix problems is, 
or ought to be, a normal, everyday part 
of implementing a program, so the 
analytical tasks involved in meeting this 
requirement should not be new to 
recipients. We do not envision that 
recipients’ responses to this requirement 

would be book-length; a reasonable 
succinct summary of the recipient’s 
analysis and proposed actions should be 
sufficient though, like all documents 
submitted in connection with the DBE 
program, it should show the work and 
reasoning leading to the recipient’s 
conclusions. 

For example, a recipient might 
determine that its process for 
ascertaining whether prime bidders who 
failed to meet contract goals had made 
adequate good faith efforts was too 
weak, and that prime bidders 
consequently received contracts despite 
making insufficient efforts to find DBEs 
for contracts. In such a case, the 
recipient could take corrective action 
such as more stringent review of bidder 
submissions or meeting with prime 
bidders to provide guidance and 
assistance on how to do a better job of 
making good faith efforts. 

We agree that there may be 
circumstances in which a recipient’s 
inability to meet a goal is for reasons 
beyond its control. If that is the case, the 
recipient’s response to this requirement 
can be to identify such factors, as well 
as suggesting how these problems may 
be taken into account and surmounted 
in the future. We also agree with those 
commenters who said that good-faith 
implementation of a DBE program 
involves more than meeting an overall 
goal. Factors like those cited by 
commenters are important as part of an 
overall evaluation of a recipient’s 
success. This accountability provision, 
however, is intended to focus on the 
process recipients are using to achieve 
their overall goals, rather than to act as 
a total program evaluation tool. The 
operating administrations will continue 
to conduct program reviews that address 
the breadth of recipients’ program 
implementation. 

The Department believes that a clear, 
bright-line trigger for the application of 
the accountability provision makes the 
most sense administratively and in 
terms of achieving the purpose of the 
provision. Consequently, we are not 
adopting suggestions that the provision 
be triggered only by a pattern of missing 
goals, or an average of missing goals 
over the period of a three-year overall 
goal, or a shortfall of a particular 
percentage. Any shortfall means that a 
recipient has dealt only incompletely 
with the effects of discrimination, and 
we believe that it is appropriate in any 
such case that the recipient understand 
why that is the case and what steps to 
take to improve program 
implementation in the future. 

The three-year goal review interval 
was intended to reduce administrative 
burdens on recipients. Nevertheless, we 

understand that some recipients, 
especially airports, may be more 
comfortable with annual projections and 
updates of overall goals. We have no 
objection to recipients making annual 
projections, for informational purposes, 
within the three-year overall goal. It is 
still the formally submitted and 
reviewed three-year goal, however, and 
not the informal annual projections, that 
count from the point of view of the 
accountability mechanism. For example, 
suppose an airport has a three-year 
annual overall goal of 12 percent. For 
informational purposes, the airport 
chooses to make informal annual 
projections of 6, 12, and 18 percent for 
years 1–3, respectively (which, by the 
way, are not required to be submitted to 
the Department). The accountability 
mechanism requirements would be 
triggered in each of the three years 
covered by the overall goal if DBE 
achievements in each year were less 
than 12 percent. 

The Department agrees that recipients 
should be accountable for effectively 
carrying out the race-neutral portion of 
their programs. If a recipient fell short 
of its overall goal because it did not 
achieve the projected race-neutral 
portion of its goal, then this is 
something the recipient would have to 
explain and establish measures to 
correct (e.g., by stepping up race-neutral 
efforts and/or concluding that it needed 
to increase race-conscious means of 
achieving its goal). We also agree that it 
is reasonable, in calculating goals and in 
doing disparity studies, to consider 
potential DBEs (e.g., firms apparently 
owned and controlled by minorities or 
women that have not been certified 
under the DBE program) as well as 
certified DBEs. This is consistent with 
good practice in the field as well as with 
DOT guidance. Separate goals for 
various groups of disadvantaged 
individuals are possible with a program 
waiver of the DBE regulation, if a 
sufficient case is made for the need for 
group-specific goals. 

In the section of the rule concerning 
goal-setting (49 CFR 26.45), the 
Department is also taking this 
opportunity to make a technical 
correction. In the final rule establishing 
the three year DBE goal review cycle, 
the Department inadvertently omitted 
from § 26.45(f)’s regulatory text 
paragraphs (3), (4), and (5), which 
govern the content of goal submissions, 
operating administration review of the 
submission, and review of interim goal 
setting mechanisms. It was never the 
intent of the Department to remove or 
otherwise change those provisions of 
section 26.45(f) of the rule. This final 
rule corrects that error by restructuring 
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paragraphs (1) and (2) of section 26.45(f) 
and restoring the language of paragraphs 
(3), (4), and (5) of that section of the 
rule. We apologize for any confusion 
that this error may have caused. 

The Department supports strong 
outreach efforts by recipients to 
encourage minority- and women-owned 
firms to become certified as DBEs, so 
that recipients can set and meet realistic 
goals. However, we caution recipients 
against stating or implying that 
minority- and women-owned firms can 
participate in recipients’ contracts only 
if they become certified as DBEs. It 
would be contrary to nondiscrimination 
requirements of this part and of Title VI 
for a recipient to limit the opportunity 
of minority- or women-owned firms to 
compete for any contract because the 
firm was not a certified DBE. 

Program Oversight 
The NPRM proposed to require 

recipients to certify that they have 
monitored the paperwork and on-site 
performance of DBE contracts to make 
sure that DBEs actually perform them. 
Comment was divided on this proposal, 
with 21 comments favoring either the 
proposal or stronger oversight 
mechanisms and 18 opposed. 

Commenters who favored the 
proposal, including DBEs and some 
associations and recipients, generally 
believed that the provision would make 
it less likely that post-award abuse of 
DBEs by prime contractors would occur. 
One recipient noted that it already 
followed this approach with respect to 
ARRA grants. Some commenters wanted 
the Department to require additional 
steps, such as requiring recipients to 
make periodic visits to the job site and 
keeping records of each visit, to ensure 
that the DBELO did in fact have direct 
access to the organization’s CEO 
concerning DBE matters, and to 
maintain sufficient trained staff to do 
needed monitoring. DBE associations 
wanted mandatory monitoring of good 
faith efforts (e.g., by keeping records of 
all contacts made by prime contractors) 
and terminations of DBEs by prime 
contractors, as well as to have 
certifications signed by persons higher 
up in the organization than the DBELO 
(e.g., the CEO). Another commenter 
sought further checking concerning 
counting issues. A consultant and a 
recipient suggested that recipient 
certifications should be more frequent 
than a one-time affair, (e.g., monthly or 
quarterly). 

Commenters who opposed the NPRM 
proposal, most of whom were 
recipients, said that the workload the 
certification requirement would create 
would be too administratively 

burdensome, particularly for recipients 
with small staffs. The certification 
requirement could duplicate existing 
commercially useful function reviews. 
They also doubted the payoff in terms 
of improved DBE program 
implementation would be worth the 
effort. Some recipients said that they 
did monitor post-award performance 
and that the proposed additional 
paperwork requirement step would add 
little to the substance of their processes. 
One recipient noted that it would be 
very difficult to perform an on-site 
review of contract performance in the 
case of professional services consultants 
whose work was performed out of state. 

One recipient suggested that a middle 
ground might be to have the recipient 
certify monitoring of a sample of 
contracts, since it lacked the staff for 
field monitoring of all contracts. A 
consultant suggested selecting contracts 
for monitoring based on a ‘‘risk-based 
analysis’’ of contracts or by focusing on 
contracts where prime contractors’ 
achievements did not measure up to 
their commitments. One recipient 
suggested limiting the certification 
requirement to one commercially useful 
function review per year on a contract. 
A few recipients asked for guidance on 
what constituted adequate staffing for 
the DBE program. 

DOT Response 
The Department’s DBE rule already 

includes a provision (49 CFR 26.37(b)) 
requiring recipients to have a 
monitoring and enforcement mechanism 
to ensure that work committed to DBEs 
is actually performed by DBEs. The 
trouble is that, based on the 
Department’s experience, this provision 
is not being implemented by recipients 
as well as it should be. The FHWA 
review team that has been examining 
state implementation of the DBE 
program found that many states did not 
have an effective compliance 
monitoring program in place. DBE fraud 
cases investigated by the Department’s 
Office of Inspector General and criminal 
prosecutions in the Federal courts have 
highlighted numerous cases in which 
recipients were unaware, often for many 
years, of situations in which non-DBE 
companies were claiming DBE credit for 
work that DBEs did not perform. 

The Department believes that, for the 
DBE program to be meaningful, it is not 
enough that prime contractors commit 
to the use of DBEs at the time of contract 
award. It is also necessary that the DBEs 
actually perform the work involved. 
Recipients need to know whether DBEs 
are actually performing the work 
involved, lest program effectiveness 
suffer and the door be left open to fraud. 

Recipients must actually monitor each 
contract, on paper and in the field, to 
ensure that that they have this 
knowledge. Monitoring DBE compliance 
on a contract is no less important, and 
should be no more brushed aside, than 
compliance of with project 
specifications. This is important for 
prime contracts performed by DBEs as 
well as for situations in which DBEs act 
as subcontractors, and the monitoring 
and certification requirements will 
apply to both situations. 

Consequently, the Department 
believes that the proposed requirement 
that recipients memorialize the 
monitoring they are already required to 
perform has merit. Its intent is to make 
sure that the monitoring actually takes 
place and that the recipient stands by 
the statement that DBE participation 
claimed on a contract actually occurred. 
This monitoring, and the recipient’s 
written certification that it took place, 
must occur with respect to every 
contract on which DBE participation is 
claimed, not just a sample or percentage 
of such contracts, to make sure that the 
program operates as it is intended. It 
applies to contracts entered into prior to 
the effective date of this rule, since the 
obligation to monitor work performed 
by DBEs has always been a key feature 
of the DBE program. 

With respect to concerns about 
administrative burden, the Department 
believes that monitoring is something 
that recipients have been responsible for 
conducting since the inception of Part 
26. Therefore, we are not asking 
recipients to do something with which 
they can claim they are unfamiliar. 
Moreover, as the final rule version of 
this provision makes clear, recipients 
can combine the on-site monitoring for 
DBE compliance with other monitoring 
they do. For example, the inspector who 
looks at a project to make sure that the 
contractor met contract specifications 
before final payment is authorized could 
also confirm that DBE requirements 
were honestly met. 

While we believe that more intensive 
and more frequent monitoring of DBE 
performance on contracts is desirable, 
we encourage recipients to monitor 
contracts as closely as they can. 
However, we do not, for workload 
reasons, want to mandate more 
pervasive monitoring at this time. We 
agree with commenters that it would be 
difficult to do on-site monitoring of 
contracts performed outside the state 
(e.g., an out-of-state consulting 
contract), and we have added language 
specifying that the requirement to 
monitor work sites pertains to work 
sites in the recipient’s state. In reference 
to what constitutes adequate staffing of 
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a DBE program, we believe that it is best 
to look at this question in terms of a 
performance standard. The 
Department’s rule requires certain tasks 
(e.g., responding to applications for DBE 
eligibility, certification and monitoring 
of DBE performance on contracts) to be 
performed within certain time frames. If 
a recipient has sufficient staff to meet 
these requirements, then its staffing 
levels are adequate. If not (e.g., 
applications for DBE certification are 
backlogged for several months), then 
staffing is inadequate. 

Small Business Provisions 
The NPRM proposed that recipients 

would add an element to their DBE 
programs to foster small business 
participation in contracts. The purpose 
of this proposal was to encourage 
programs that, by facilitating small 
business participation, augmented race- 
neutral efforts to meet DBE goals. The 
program element could include items 
such as race-neutral small business set- 
asides and unbundling provisions. The 
NPRM did not propose to mandate any 
specific elements, however. 

The majority of commenters 
addressing this part of the NPRM—38 of 
55—favored the NPRM’s approach. 
Commenters approving the proposal 
were drawn from DBEs, associations, 
and recipients. Generally, they agreed 
that steps to create improved 
opportunities for small business would 
help achieve the objectives of the DBE 
program. Specific elements that various 
commenters supported included 
unbundling (which some commenters 
suggested should be made mandatory), 
prohibiting double-bonding, small 
business set-asides, expansions of 
existing small business development 
programs and mentor-protégé programs. 

Commenters who did not support the 
NPRM proposal, most of whom were 
recipients, were concerned that having 
small business programs would draw 
focus from programs targeted more 
directly at DBEs. They were also 
concerned about having sufficient 
resources to carry out the programs they 
might include in a small business 
program element. One commenter 
thought that a small business program 
element would duplicate existing 
supportive services programs. Another 
thought unbundling would not work. A 
number of recipients thought it would 
be better for DOT to issue guidance on 
this subject rather than to create 
regulatory language. A recipient 
association characterized the proposal 
as burdensome and not productive. 

Eight commenters addressed the issue 
of bonding and insurance requirements. 
A bonding company association 

explained that both performance and 
payment bonds had an appropriate 
place in contracting and believed that 
subcontractor bonds were not 
duplicative of prime contractor bonds. 
A DBE wanted to prohibit prime 
contractors from setting bonding 
requirements for subcontractors. A 
recipient said the Department should 
treat prime contractors and 
subcontractors the same for bonding 
purposes. One DBE association said the 
combination of payment bonds, 
performance bonds, and retention was 
burdensome for subcontractors and 
Another DBE association said that it was 
inappropriate to require bonding of the 
subcontractor when the prime 
contractor was already bonded for the 
overall work of the contract. This 
association suggested that a prime 
contractor could not demonstrate good 
faith efforts to meet a goal if it insisted 
on such a double bond. 

DOT Response 
DBEs are small businesses. Program 

provisions that help small businesses 
can help DBEs. By facilitating 
participation for small businesses, 
recipients can make possible more DBE 
participation, and participation by 
additional DBE firms. Consequently, we 
believe that a program element that 
pulls together the various ways that a 
recipient reaches out to small 
businesses and makes it easier for them 
to compete for DOT-assisted contracts 
will foster the objectives of the DBE 
program. Because small business 
programs of the kind suggested in the 
NPRM are race-neutral, use of these 
programs can assist recipients in 
meeting the race-neutral portions of 
their overall goals. This is consistent 
with the language that under Part 26, 
recipients are directed to meet as much 
as possible of their overall goals through 
race-neutral means. 

It is important to keep in mind that 
race-neutral programs should not be 
passive. Simply waiting and hoping that 
occasional DBEs will participate 
without the use of contract goals does 
not an effective race-neutral program 
make. Rather, recipients are responsible 
for taking active, effective steps to 
increase race-neutral DBE participation, 
by implementing programs of the kind 
mentioned in this section of the NPRM 
and final rule. The Department will be 
monitoring recipients’ race-neutral 
programs to make sure that they meet 
this standard. 

In adopting the NPRM proposal 
requiring a small business program 
element, the Department believes that 
this element—which is properly viewed 
as an integral part of a recipient’s DBE 

program—need not distract recipients 
from other key parts of recipients’ DBE 
programs, such as certification and the 
use of race-conscious measures. There 
are different ways of encouraging DBE 
participation and meeting DBE overall 
goals, and recipients’ programs need to 
address a variety of these means. Many 
of the provisions that recipients can use 
to implement the requirements of the 
new section (e.g., unbundling, race- 
neutral small business set-asides) are 
already part of the regulation or DOT 
guidance, and carrying out these 
elements should not involve extensive 
additional burdens. 

With respect to bonding, the 
Department believes that commenters 
made a good point with respect to the 
burden of duplicative bonding. By 
duplicative bonding, we mean 
insistence by a prime contractor that a 
DBE provide bonding for work that is 
already covered by bonding or 
insurance provided by the prime 
contractor or the recipient. Like 
duplicative bonding, excessive 
bonding—a requirement, which 
according to participants in the 
Department’s stakeholder meetings, is 
sometimes imposed to provide a bond 
in excess of the value of the 
subcontractor’s work—can act as an 
unnecessary barrier to DBE 
participation. While we believe that 
additional action to address these 
problems may have merit, there was not 
a great deal of comment on the 
implications of potential regulatory 
requirements in these areas. 
Consequently, we will defer action on 
these issues at this time and seek 
additional comment and information in 
the follow-on NPRM the Department is 
planning to issue. 

Miscellaneous Comments 
Several commenters expressed 

general support for the DBE program 
and/or the NPRM, while two 
commenters opposed the DBE program 
in general. A large number of comments 
from an advocacy organization’s 
members supported additional bonding 
assistance and more frequent data 
reporting. A commenter wanted to add 
DBE coverage for Federal Railroad 
Administration (FRA) grants. 
Commenters also suggested such steps 
as increasing technical assistance, using 
project labor agreements to increase 
DBE participation, an SBA 8(a) program- 
like term limit on participation in the 
DBE program, a better uniform reporting 
form, greater ease in complaining to 
DOT and recipients about 
noncompliance issues, and putting 
current joint check guidance into the 
rule’s text. 
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1 See for instance Adarand Constructors, Inc. v. 
Slater, 228 F.3d 1147 (10th Cir. 2000), Northern 
Contracting Inc. v. Illinois Department of 
Transportation, 473 4.3d 715 (7th Cir. 2007), 
Sherbrooke Turf, Inc. v. Minnesota Department of 
Transportation, 345 F.3d. 964 (8th Cir. 2003), 
Western States Paving Co., Inc. v. Washington 
Department of Transportation, 407 F.3d. 983 (9th 
Cir. 2005). 

DOT Response 
The Department already has programs 

in place concerning bonding and data 
reporting. There is not currently a 
direct, specific statutory mandate for a 
DBE program in FRA financial 
assistance programs, though the 
Department is considering ways of 
ensuring nondiscrimination in 
contracting in these programs. For 
example, like all recipients of Federal 
financial assistance, FRA recipients are 
subject to requirements under Title VI of 
the Civil Rights Act of 1964. Existing 
programs, such as the FHWA supportive 
services program and various initiatives 
by the Department’s Office of Small and 
Disadvantaged Business Utilization, are 
in place to assist DBEs in being 
competitive. Given the language of the 
statutes authorizing the DOT DBE 
program, we do not believe that a term 
limit on the participation of DBE 
companies would be permissible. The 
Department is working on 
improvements on all its DBE forms, and 
we expect to seek comment on revised 
forms in the follow-on NPRM we 
anticipate publishing. At this point, we 
think that the joint check guidance is 
sufficient without codification, but we 
can look at this issue, among other 
certification issues, in the next round of 
rulemaking. 

The Continuing Compelling Need for 
the DBE Program 

As numerous court decisions have 
noted,1 the Department’s DBE 
regulations, and the statutes authorizing 
them, are supported by a compelling 
need to address discrimination and its 
effects. This basis for the program has 
been established by Congress and 
applies on a nationwide basis. Both the 
House and Senate FAA reauthorization 
bills contained findings reaffirming the 
compelling need for the program. We 
would also call to readers’ attention the 
additional information presented to the 
House of Representatives in a March 26, 
2009, hearing before the Transportation 
and Infrastructure Committee and made 
a part of the record of that hearing and 
a Department of Justice document 
entitled ‘‘The Compelling Interest for 
Race- and Gender-Conscious Federal 
Contracting Programs: A Decade Later 
An Update to the May 23, 1996 Review 
of Barriers for Minority- and Women- 

Owned Businesses’’ and the information 
and documents cited therein. This 
information confirms the continuing 
compelling need for race- and gender- 
conscious programs such as the DOT 
DBE program. 

Regulatory Analyses and Notices 

Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

This is a nonsignificant regulation for 
purposes of Executive Order 12866 and 
the Department of Transportation’s 
Regulatory Policies and Procedures. Its 
provisions involve administrative 
modifications to several provisions of a 
long-existing and well-established 
program, designed to improve the 
program’s implementation. The rule 
does not alter the direction of the 
program, make major policy changes, or 
impose significant new costs or 
burdens. 

Regulatory Flexibility Act 

A number of provisions of the rule 
reduce small business burdens or 
increase opportunities for small 
business, notably the interstate 
certification process and the small 
business DBE program element 
provisions. Small recipients would not 
be required to file reports concerning 
the reasons for overall goal shortfalls 
and corrective action steps to be taken. 
Only State DOTs, the 50 largest transit 
authorities, and the 30–50 airports 
receiving the greatest amount of FAA 
financial assistance would have to file 
these reports. The task of sending copies 
of on-site review reports to other 
certification entities fall on UCPs, which 
are not small entities, and in any case 
can be handled electronically (e.g., by 
emailing PDF copies of the documents). 
While all recipients would have to input 
information about decertifications and 
denials into a DOT database, this would 
be a quick electronic process that would 
not be costly or burdensome. In any 
case, this requirement will be phased in 
as the Department prepares to put the 
database online. The rule does not make 
major policy changes that would cause 
recipients to expend significant 
resources on program modifications. For 
these reasons, the Department certifies 
that the rule does not have a significant 
economic effect on a substantial number 
of small entities. 

Federalism 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 

compliance on them. We have analyzed 
this rule under the Order and have 
determined that it does not have 
implications for federalism, since it 
merely makes administrative 
modifications to an existing program. It 
does not change the relationship 
between the Department and State or 
local governments, pre-empt State law, 
or impose substantial direct compliance 
costs on those governments. 

Paperwork Reduction Act 
As required by the Paperwork 

Reduction Act of 1995, DOT has 
submitted the Information Collection 
Requests (ICRs) below to the Office of 
Management and Budget (OMB). Before 
OMB decides whether to approve these 
proposed collections of information and 
issue a control number, the public must 
be provided 30 days to comment. 
Organizations and individuals desiring 
to submit comments on the collections 
of information in this rule should direct 
them to the Office of Management and 
Budget, Attention: Desk Officer for the 
Office of the Secretary of 
Transportation, Office of Information 
and Regulatory Affairs, Washington, DC 
20503. OMB is required to make a 
decision concerning the collection of 
information requirements contained in 
this rule between 30 and 60 days after 
publication of this document in the 
Federal Register. Therefore, a comment 
is best assured of having its full effect 
if OMB receives it within 30 days of 
publication. 

We will respond to any OMB or 
public comments on the information 
collection requirements contained in 
this rule. The Department will not 
impose a penalty on persons for 
violating information collection 
requirements which do not display a 
current OMB control number, if 
required. The Department intends to 
obtain current OMB control numbers for 
the new information collection 
requirements resulting from this 
rulemaking action. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register. 

It is estimated that the total 
incremental annual burden hours for the 
information collection requirements in 
this rule are 47,450 hours in the first 
year, 83,370 in the second year, and 
51,875 thereafter. The following are the 
information collection requirements in 
this rule: 

Certification of Monitoring (49 CFR 
26.37(b)) 

Each recipient would certify that it 
had conducted post-award monitoring 
of contracts which would be counted for 
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DBE credit to ensure that DBEs had 
done the work for which credit was 
claimed. The certification is for the 
purpose of ensuring accountability for 
monitoring which the regulation already 
requires. 

Respondents: 1,050. 
Frequency: 13,400 (i.e., there are 

about 13,400 contracts per year that 
have DBE participation, based on 2009 
data). 

Estimated Burden per Response: 1⁄2 
hour. 

Estimated Total Annual Burden: 
6,700 hours. 

Small Business Program Element (49 
CFR 26.39) 

Each recipient would add a new DBE 
program element, consisting of 
strategies to encourage small business 
participation in their contracting 
activities. No specific element would be 
required, and many of the potential 
elements are already part of the existing 
DBE regulation or implementing 
guidance (e.g., unbundling; race-neutral 
small business set-asides). The small 
business program element is intended to 
pull a recipient’s small business efforts 
into a single, unified place in this DBE 
Program. This requirement goes into 
effect a year from the effective date of 
the rule. 

Respondents: 1,050. 
Frequency: Once (for a one-time task). 
Estimated Burden per Response: 30 

hours. 
Estimated Total Annual Burden 

Hours: 31,500 (one time). 

Accountability Mechanism (49 CFR 
26.47(c)) 

If a recipient failed to meet its overall 
goal in a given year, it would have to 
determine the reasons for its failure and 
establish corrective steps. 
Approximately 150 large recipients 
would transmit this analysis to DOT; 
smaller recipients would perform the 
analysis but would not be required to 
submit it to DOT. We estimate that 
about half of recipients would be subject 
to this requirement in a given year. 

Respondents: 525 (150 of which 
would have to submit reports to DOT). 

Frequency: Once per year. 
Estimated Average Burden per 

Response: 80 hours + 5 for recipients 
sending report to DOT. 

Estimated Total Annual Burden 
Hours: 42,750. 

Affidavit of Completeness (49 CFR 
26.45(c)(4)) 

When a firm certified in its home state 
seeks certification in another state 
(‘‘State B’’), the firm must provide an 
affidavit that the information the firm 

provides to State B is complete and is 
identical to that submitted to the home 
state. The calculation of the burden for 
this item assumes that there will be an 
average 2600 interstate applications 
each year to which this requirement 
would apply. This requirement takes 
effect a year from the effective date of 
this rule. 

Respondents: 2,600. 
Frequency: Once per year to a given 

recipient. 
Estimated Average Burden per 

Response: 1 hour. 
Estimated Total Annual Burden 

Hours: 2,600 hours. 

Transmittal of On-Site Report (49 CFR 
26.85(d)(1)) 

When a ‘‘State B’’ receives a request 
for certification from a firm certified in 
‘‘State A,’’ State A must promptly send 
a copy of that report to State B. This 
would involve simply emailing a PDF or 
other electronic copy of an existing 
report. This requirement takes effect one 
year from the effective date of this rule. 

Respondents: 52. 
Frequency: An average of 50 per year 

per recipient. 
Estimated Average Burden per 

Response: 1⁄2 hour. 
Estimated Total Annual Burden 

Hours: 1,300. 

Transmittal of Decertification/Denial 
Information (49 CFR 26.85(f)(1)) 

When a unified certification program 
(UCP) in a state denies a firm’s 
application for certification or 
decertifies the firm, it must 
electronically notify a DOT database of 
the fact. The information in the database 
is then available to other certification 
agencies for their reference. The 
calculation of the burden of this 
requirement assumes that there would 
be am average of 100 such actions per 
year by each UCP. 

Respondents: 52. 
Frequency: An average of 100 per year 

per recipient. 
Estimated Average Burden per 

Response: 1⁄2 hour. 
Estimated Total Annual Burden 

Hours: 2,600. 

Transmittal of Denial/Decertification 
Documents (49 CFR 26.85(f)(3)) 

When a UCP notes, from the DOT 
database, that a firm that has applied or 
been granted certification was denied or 
decertified elsewhere, the UCP would 
request a copy of the decision by the 
other state, which would then have to 
send a copy. The Department 
anticipates that this would be done by 
an email exchange, the response 
attaching a PDF or other electronic copy 

of an existing document. This 
requirement goes into effect a year from 
the effective date of the rule. 

Respondents: 52. 
Frequency: An average of 75 per year 

per recipient. 
Estimated Average Burden per 

Response: five minutes for the request; 
1⁄2 hour for the response. 

Estimated Total Annual Burden 
Hours: 2,625. 

List of Subjects in 49 CFR Part 26 
Administrative practice and 

procedure, Airports, Civil rights, 
Government contracts, Grant- 
programs—transportation, Mass 
transportation, Minority businesses, 
Reporting and record keeping 
requirements. 

Issued this 11th day of January, 2011, at 
Washington, DC. 
Ray LaHood, 
Secretary of Transportation. 

For the reasons set forth in the 
preamble, the Department amends 49 
CFR Part 26 as follows: 

PART 26—PARTICIPATION BY 
DISADVANTAGED BUSINESS 
ENTERPRISES IN DEPARTMENT OF 
TRANSPORTATION FINANCIAL 
ASSISTANCE PROGRAMS 

■ 1. The authority citation for part 26 is 
amended to read as follows: 

Authority: 23 U.S.C. 304 and 324; 42 
U.S.C. 2000d, et seq. ; 49 U.S.C. 47107, 
47113, 47123; Sec. 1101(b), Pub. L. 105–178, 
112 Stat. 107, 113. 

■ 2. In section 26.5, add a definition of 
‘‘Home state’’ in alphabetical order to 
read as follows: 

§ 26.5 What do the terms used in this part 
mean? 
* * * * * 

‘‘Home state’’ means the state in which 
a DBE firm or applicant for DBE 
certification maintains its principal 
place of business. 
* * * * * 
■ 3. In § 26.11, add paragraph (a) to read 
as follows: 

§ 26.11 What records do recipients keep 
and report? 

(a) You must transmit the Uniform 
Report of DBE Awards or Commitments 
and Payments, found in Appendix B to 
this part, at the intervals stated on the 
form. 
* * * * * 
■ 4. Revise § 26.31 to read as follows: 

§ 26.31 What information must you include 
in your DBE directory? 

(a) In the directory required under 
§ 26.81(g) of this Part, you must list all 
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firms eligible to participate as DBEs in 
your program. In the listing for each 
firm, you must include its address, 
phone number, and the types of work 
the firm has been certified to perform as 
a DBE. 

(b) You must list each type of work for 
which a firm is eligible to be certified 
by using the most specific NAICS code 
available to describe each type of work. 
You must make any changes to your 
current directory entries necessary to 
meet the requirement of this paragraph 
(a) by August 26, 2011. 
■ 5. Revise § 26.37 (b) to read as follows: 

§ 26.37 What are a recipient’s 
responsibilities for monitoring the 
performance of other program participants? 
* * * * * 

(b) Your DBE program must also 
include a monitoring and enforcement 
mechanism to ensure that work 
committed to DBEs at contract award or 
subsequently (e.g., as the result of 
modification to the contract) is actually 
performed by the DBEs to which the 
work was committed. This mechanism 
must include a written certification that 
you have reviewed contracting records 
and monitored work sites in your state 
for this purpose. The monitoring to 
which this paragraph refers may be 
conducted in conjunction with 
monitoring of contract performance for 
other purposes (e.g., close-out reviews 
for a contract). 
* * * * * 
■ 6. Add § 26.39 to subpart B to read as 
follows: 

§ 26.39 Fostering small business 
participation. 

(a) Your DBE program must include 
an element to structure contracting 
requirements to facilitate competition 
by small business concerns, taking all 
reasonable steps to eliminate obstacles 
to their participation, including 
unnecessary and unjustified bundling of 
contract requirements that may preclude 
small business participation in 
procurements as prime contractors or 
subcontractors. 

(b) This element must be submitted to 
the appropriate DOT operating 
administration for approval as a part of 
your DBE program by February 28, 
2012. As part of this program element 
you may include, but are not limited to, 
the following strategies: 

(1) Establishing a race-neutral small 
business set-aside for prime contracts 
under a stated amount (e.g., $1 million). 

(2) In multi-year design-build 
contracts or other large contracts (e.g., 
for ‘‘megaprojects’’) requiring bidders on 
the prime contract to specify elements 
of the contract or specific subcontracts 

that are of a size that small businesses, 
including DBEs, can reasonably 
perform. 

(3) On prime contracts not having 
DBE contract goals, requiring the prime 
contractor to provide subcontracting 
opportunities of a size that small 
businesses, including DBEs, can 
reasonably perform, rather than self- 
performing all the work involved. 

(4) Identifying alternative acquisition 
strategies and structuring procurements 
to facilitate the ability of consortia or 
joint ventures consisting of small 
businesses, including DBEs, to compete 
for and perform prime contracts. 

(5) To meet the portion of your overall 
goal you project to meet through race- 
neutral measures, ensuring that a 
reasonable number of prime contracts 
are of a size that small businesses, 
including DBEs, can reasonably 
perform. 

(c) You must actively implement your 
program elements to foster small 
business participation. Doing so is a 
requirement of good faith 
implementation of your DBE program. 
■ 7 . In § 26.45: 
■ a. Revise paragraphs (e)(2), (e)(3), 
(f)(1), and (f)(2); 
■ b. Redesignate paragraphs ((f)(3) and 
(f)(4) as (f)(6) and (f)(7), respectively; 
and 
■ c. Add new paragraphs (f)(3), (4), and 
(5). 

The revisions and addition read as 
follows: 

§ 26.45 How do recipients set overall 
goals? 
* * * * * 

(e) * * * 
(2) If you are an FTA or FAA 

recipient, as a percentage of all FT or 
FAA funds (exclusive of FTA funds to 
be used for the purchase of transit 
vehicles) that you will expend in FTA 
or FAA-assisted contracts in the three 
forthcoming fiscal years. 

(3) In appropriate cases, the FHWA, 
FTA or FAA Administrator may permit 
or require you to express your overall 
goal as a percentage of funds for a 
particular grant or project or group of 
grants and/or projects. Like other overall 
goals, a project goal may be adjusted to 
reflect changed circumstances, with the 
concurrence of the appropriate 
operating administration. 

(i) A project goal is an overall goal, 
and must meet all the substantive and 
procedural requirements of this section 
pertaining to overall goals. 

(ii) A project goal covers the entire 
length of the project to which it applies. 

(iii) The project goal should include a 
projection of the DBE participation 
anticipated to be obtained during each 
fiscal year covered by the project goal. 

(iv) The funds for the project to which 
the project goal pertains are separated 
from the base from which your regular 
overall goal, applicable to contracts not 
part of the project covered by a project 
goal, is calculated. 

(f)(1)(i) If you set your overall goal on 
a fiscal year basis, you must submit it 
to the applicable DOT operating 
administration by August 1 at three-year 
intervals, based on a schedule 
established by the FHWA, FTA, or FAA, 
as applicable, and posted on that 
agency’s Web site. 

(ii) You may adjust your three-year 
overall goal during the three-year period 
to which it applies, in order to reflect 
changed circumstances. You must 
submit such an adjustment to the 
concerned operating administration for 
review and approval. 

(iii) The operating administration may 
direct you to undertake a review of your 
goal if necessary to ensure that the goal 
continues to fit your circumstances 
appropriately. 

(iv) While you are required to submit 
an overall goal to FHWA, FTA, or FAA 
only every three years, the overall goal 
and the provisions of Sec. 26.47(c) 
apply to each year during that three-year 
period. 

(v) You may make, for informational 
purposes, projections of your expected 
DBE achievements during each of the 
three years covered by your overall goal. 
However, it is the overall goal itself, and 
not these informational projections, to 
which the provisions of section 26.47(c) 
of this part apply. 

(2) If you are a recipient and set your 
overall goal on a project or grant basis 
as provided in paragraph (e)(3) of this 
section, you must submit the goal for 
review at a time determined by the 
FHWA, FTA or FAA Administrator, as 
applicable. 

(3) You must include with your 
overall goal submission a description of 
the methodology you used to establish 
the goal, incuding your base figure and 
the evidence with which it was 
calculated, and the adjustments you 
made to the base figure and the 
evidence you relied on for the 
adjustments. You should also include a 
summary listing of the relevant 
available evidence in your jurisdiction 
and, where applicable, an explanation 
of why you did not use that evidence to 
adjust your base figure. You must also 
include your projection of the portions 
of the overall goal you expect to meet 
through race-neutral and race-consioous 
measures, respectively (see 26.51(c)). 

(4) You are not required to obtain 
prior operating administration 
concurrence with your overall goal. 
However, if the operating 
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administration’s review suggests that 
your overall goal has not been correctly 
calculated, or that your method for 
calculating goals is inadequate, the 
operating administration may, after 
consulting with you, adjust your overall 
goal or require that you do so. The 
adjusted overall goal is binding on you. 

(5) If you need additional time to 
collect data or take other steps to 
develop an approach to setting overall 
goals, you may request the approval of 
the concerned operating administration 
for an interim goal and/or goal-setting 
mechanism. Such a mechanism must: 

(i) Reflect the relative availability of 
DBEs in your local market to the 
maximum extent feasible given the data 
available to you; and 

(ii) Avoid imposing undue burdens on 
non-DBEs. 
* * * * * 
■ 8. In § 26.47, add paragraphs (c) and 
(d) to read as follows: 

§ 26.47 Can recipients be penalized for 
failing to meet overall goals? 
* * * * * 

(c) If the awards and commitments 
shown on your Uniform Report of 
Awards or Commitments and Payments 
at the end of any fiscal year are less than 
the overall goal applicable to that fiscal 
year, you must do the following in order 
to be regarded by the Department as 
implementing your DBE program in 
good faith: 

(1) Analyze in detail the reasons for 
the difference between the overall goal 
and your awards and commitments in 
that fiscal year; 

(2) Establish specific steps and 
milestones to correct the problems you 
have identified in your analysis and to 
enable you to meet fully your goal for 
the new fiscal year; 

(3)(i) If you are a state highway 
agency; one of the 50 largest transit 
authorities as determined by the FTA; or 
an Operational Evolution Partnership 
Plan airport or other airport designated 
by the FAA, you must submit, within 90 
days of the end of the fiscal year, the 
analysis and corrective actions 
developed under paragraphs (c)(1) and 
(2) of this section to the appropriate 
operating administration for approval. If 
the operating administration approves 
the report, you will be regarded as 
complying with the requirements of this 
section for the remainder of the fiscal 
year. 

(ii) As a transit authority or airport 
not meeting the criteria of paragraph 
(c)(3)(i) of this section, you must retain 
analysis and corrective actions in your 
records for three years and make it 
available to FTA or FAA on request for 
their review. 

(4) FHWA, FTA, or FAA may impose 
conditions on the recipient as part of its 
approval of the recipient’s analysis and 
corrective actions including, but not 
limited to, modifications to your overall 
goal methodology, changes in your race- 
conscious/race-neutral split, or the 
introduction of additional race-neutral 
or race-conscious measures. 

(5) You may be regarded as being in 
noncompliance with this Part, and 
therefore subject to the remedies in 
§ 26.103 or § 26.105 of this part and 
other applicable regulations, for failing 
to implement your DBE program in good 
faith if any of the following things 
occur: 

(i) You do not submit your analysis 
and corrective actions to FHWA, FTA, 
or FAA in a timely manner as required 
under paragraph (c)(3) of this section; 

(ii) FHWA, FTA, or FAA disapproves 
your analysis or corrective actions; or 

(iii) You do not fully implement the 
corrective actions to which you have 
committed or conditions that FHWA, 
FTA, or FAA has imposed following 
review of your analysis and corrective 
actions. 

(d) If, as recipient, your Uniform 
Report of DBE Awards or Commitments 
and Payments or other information 
coming to the attention of FTA, FHWA, 
or FAA, demonstrates that current 
trends make it unlikely that you will 
achieve DBE awards and commitments 
that would be necessary to allow you to 
meet your overall goal at the end of the 
fiscal year, FHWA, FTA, or FAA, as 
applicable, may require you to make 
further good faith efforts, such as by 
modifying your race-conscious/race- 
neutral split or introducing additional 
race-neutral or race-conscious measures 
for the remainder of the fiscal year. 
■ 9. In § 26.51, revise paragraphs (b)(1) 
and (f)(1) to read as follows: 

§ 26.51 What means do recipients use to 
meet overall goals? 
* * * * * 

(b)* * * 
(1) Arranging solicitations, times for 

the presentation of bids, quantities, 
specifications, and delivery schedules 
in ways that facilitate participation by 
DBEs and other small businesses and by 
making contracts more accessible to 
small businesses, by means such as 
those provided under § 26.39 of this 
part. 
* * * * * 

(f) * * * 
(1) If your approved projection under 

paragraph (c) of this section estimates 
that you can meet your entire overall 
goal for a given year through race- 
neutral means, you must implement 
your program without setting contract 

goals during that year, unless it becomes 
necessary in order meet your overall 
goal. 

Example to paragraph (f)(1): Your 
overall goal for Year 1 is 12 percent. 
You estimate that you can obtain 12 
percent or more DBE participation 
through the use of race-neutral 
measures, without any use of contract 
goals. In this case, you do not set any 
contract goals for the contracts that will 
be performed in Year 1. However, if part 
way through Year 1, your DBE awards 
or commitments are not at a level that 
would permit you to achieve your 
overall goal for Year 1, you could begin 
setting race-conscious DBE contract 
goals during the remainder of the year 
as part of your obligation to implement 
your program in good faith. 
* * * * * 
■ 10. In § 26.53: 
■ a. Redesignate paragraph (g) as 
paragraph (i); 
■ b. Redesignate paragraphs (f)(2) and 
(3) as paragraphs (g) and (h), 
respectively; 
■ c. Revise paragraph (f)(1); and 
■ d. Add new paragraphs (f)(2) through 
(6) to read as follows: 

§ 26.53 What are the good faith efforts 
procedures recipients follow in situations 
where there are contract goals? 

* * * * * 
(f)(1) You must require that a prime 

contractor not terminate a DBE 
subcontractor listed in response to 
paragraph (b)(2) of this section (or an 
approved substitute DBE firm) without 
your prior written consent. This 
includes, but is not limited to, instances 
in which a prime contractor seeks to 
perform work originally designated for a 
DBE subcontractor with its own forces 
or those of an affiliate, a non-DBE firm, 
or with another DBE firm. 

(2) You may provide such written 
consent only if you agree, for reasons 
stated in your concurrence document, 
that the prime contractor has good cause 
to terminate the DBE firm. 

(3) For purposes of this paragraph, 
good cause includes the following 
circumstances: 

(i) The listed DBE subcontractor fails 
or refuses to execute a written contract; 

(ii) The listed DBE subcontractor fails 
or refuses to perform the work of its 
subcontract in a way consistent with 
normal industry standards. Provided, 
however, that good cause does not exist 
if the failure or refusal of the DBE 
subcontractor to perform its work on the 
subcontract results from the bad faith or 
discriminatory action of the prime 
contracor; 

(iii) The listed DBE subcontractor fails 
or refuses to meet the prime contractor’s 
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reasonable, nondisrciminatory bond 
requirements. 

(iv) The listed DBE subcontractor 
becomes bankrupt, insolvent, or exhibits 
credit unworthiness; 

(v) The listed DBE subcontractor is 
ineligible to work on public works 
projects because of suspension and 
debarment proceedings pursuant 2 CFR 
Parts 180, 215 and 1,200 or applicable 
state law; 

(vii) You have determined that the 
listed DBE subcontractor is not a 
responsible contractor; 

(vi) The listed DBE subcontractor 
voluntarily withdraws from the project 
and provides to you written notice of its 
withdrawal; 

(vii) The listed DBE is ineligible to 
receive DBE credit for the type of work 
required; 

(viii) A DBE owner dies or becomes 
disabled with the result that the listed 
DBE contractor is unable to complete its 
work on the contract; 

(ix) Other documented good cause 
that you determine compels the 
termination of the DBE subcontractor. 
Provided, that good cause does not exist 
if the prime contractor seeks to 
terminate a DBE it relied upon to obtain 
the contract so that the prime contractor 
can self-perform the work for which the 
DBE contractor was engaged or so that 
the prime contractor can substitute 
another DBE or non-DBE contractor after 
contract award. 

(4) Before transmitting to you its 
request to terminate and/or substitute a 
DBE subcontractor, the prime contractor 
must give notice in writing to the DBE 
subcontractor, with a copy to you, of its 
intent to request to terminate and/or 
substitute, and the reason for the 
request. 

(5) The prime contractor must give the 
DBE five days to respond to the prime 
contractor’s notice and advise you and 
the contractor of the reasons, if any, 
why it objects to the proposed 
termination of its subcontract and why 
you should not approve the prime 
contractor’s action. If required in a 
particular case as a matter of public 
necessity (e.g., safety), you may provide 
a response period shorter than five days. 

(6) In addition to post-award 
terminations, the provisions of this 
section apply to preaward deletions of 
or substitutions for DBE firms put 
forward by offerors in negotiated 
procurements. 
* * * * * 
■ 11. In § 26.67, revise paragraphs 
(a)(2)(i) and (iv), and in paragraphs (b), 
(c), and (d), remove ‘‘$750,000’’ and add 
in its place ‘‘$1.32 million’’. 

The revisions read as follows: 

§ 26.67 What rules determine social and 
economic disadvantage? 

(a) * * * 
(2)(i) You must require each 

individual owner of a firm applying to 
participate as a DBE, whose ownership 
and control are relied upon for DBE 
certification to certify that he or she has 
a personal net worth that does not 
exceed $1.32 million. 
* * * * * 

(iv) Notwithstanding any provision of 
Federal or state law, you must not 
release an individual’s personal net 
worth statement nor any documents 
pertaining to it to any third party 
without the written consent of the 
submitter. Provided, that you must 
transmit this information to DOT in any 
certification appeal proceeding under 
section 26.89 of this part or to any other 
state to which the individual’s firm has 
applied for certification under § 26.85 of 
this part. 
* * * * * 
■ 12. Revise § 26.71(n) to read as 
follows: 

§ 26.71 What rules govern determinations 
concerning control? 

* * * * * 
(n) You must grant certification to a 

firm only for specific types of work in 
which the socially and economically 
disadvantaged owners have the ability 
to control the firm. To become certified 
in an additional type of work, the firm 
need demonstrate to you only that its 
socially and economically 
disadvantaged owners are able to 
control the firm with respect to that type 
of work. You must not require that the 
firm be recertified or submit a new 
application for certification, but you 
must verify the disadvantaged owner’s 
control of the firm in the additional type 
of work. 

(1) The types of work a firm can 
perform (whether on initial certification 
or when a new type of work is added) 
must be described in terms of the most 
specific available NAICS code for that 
type of work. If you choose, you may 
also, in addition to applying the 
appropriate NAICS code, apply a 
descriptor from a classification scheme 
of equivalent detail and specificity. A 
correct NAICS code is one that 
describes, as specifically as possible, the 
principal goods or services which the 
firm would provide to DOT recipients. 
Multiple NAICS codes may be assigned 
where appropriate. Program participants 
must rely on, and not depart from, the 
plain meaning of NAICS code 
descriptions in determining the scope of 
a firm’s certification. If your Directory 
does not list types of work for any firm 

in a manner consistent with this 
paragraph (a)(1), you must update the 
Directory entry for that firm to meet the 
requirements of this paragraph (a)(1) by 
August 28, 2011. 

(2) Firms and recipients must check 
carefully to make sure that the NAICS 
codes cited in a certification are kept 
up-to-date and accurately reflect work 
which the UCP has determined the 
firm’s owners can control. The firm 
bears the burden of providing detailed 
company information the certifying 
agency needs to make an appropriate 
NAICS code designation. 

(3) If a firm believes that there is not 
a NAICS code that fully or clearly 
describes the type(s) of work in which 
it is seeking to be certified as a DBE, the 
firm may request that the certifying 
agency, in its certification 
documentation, supplement the 
assigned NAICS code(s) with a clear, 
specific, and detailed narrative 
description of the type of work in which 
the firm is certified. A vague, general, or 
confusing description is not sufficient 
for this purpose, and recipients should 
not rely on such a description in 
determining whether a firm’s 
participation can be counted toward 
DBE goals. 

(4) A certifier is not precluded from 
changing a certification classification or 
description if there is a factual basis in 
the record. However, certifiers must not 
make after-the-fact statements about the 
scope of a certification, not supported 
by evidence in the record of the 
certification action. 
* * * * * 

■ 13. Revise § 26.73(b) to read as 
follows: 

§ 26.73 What are other rules affecting 
certification? 

* * * * * 
(b)(1) You must evaluate the 

eligibility of a firm on the basis of 
present circumstances. You must not 
refuse to certify a firm based solely on 
historical information indicating a lack 
of ownership or control of the firm by 
socially and economically 
disadvantaged individuals at some time 
in the past, if the firm currently meets 
the ownership and control standards of 
this part. 

(2) You must not refuse to certify a 
firm solely on the basis that it is a newly 
formed firm, has not completed projects 
or contracts at the time of its 
application, has not yet realized profits 
from its activities, or has not 
demonstrated a potential for success. If 
the firm meets disadvantaged, size, 
ownership, and control requirements of 
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this Part, the firm is eligible for 
certification. 
* * * * * 

§ 26.81 [Amended] 

■ 14. Amend § 26.81(g) by removing the 
word ‘‘section’’ and adding in its place 
the word ‘‘part’’ and by removing the 
period at the end of the last sentence 
and adding the words ‘‘and shall revise 
the print version of the Directory at least 
once a year.’’ 
■ 15. In § 26.83, remove and reserve 
paragraph (e), revise paragraph (h), and 
add paragraphs (l) and (m) to read as 
follows: 

§ 26.83 What procedures do recipients 
follow in making certification decisions? 

* * * * * 
(h) Once you have certified a DBE, it 

shall remain certified until and unless 
you have removed its certification, in 
whole or in part, through the procedures 
of section 26.87. You may not require 
DBEs to reapply for certification or 
require ‘‘recertification’’ of currently 
certified firms. However, you may 
conduct a certification review of a 
certified DBE firm, including a new on- 
site review, three years from the date of 
the firm’s most recent certification, or 
sooner if appropriate in light of changed 
circumstances (e.g., of the kind 
requiring notice under paragraph (i) of 
this section), a complaint, or other 
information concerning the firm’s 
eligibility. If you have grounds to 
question the firm’s eligibility, you may 
conduct an on-site review on an 
unannounced basis, at the firm’s offices 
and jobsites. 
* * * * * 

(l) As a recipient or UCP, you must 
advise each applicant within 30 days 
from your receipt of the application 
whether the application is complete and 
suitable for evaluation and, if not, what 
additional information or action is 
required. 

(m) Except as otherwise provided in 
this paragraph, if an applicant for DBE 
certification withdraws its application 
before you have issued a decision on the 
application, the applicant can resubmit 
the application at any time. As a 
recipient or UCP, you may not apply the 
waiting period provided under 
§ 26.86(c) of this part before allowing 
the applicant to resubmit its 
application. However, you may place 
the reapplication at the ‘‘end of the line,’’ 
behind other applications that have 
been made since the firm’s previous 
application was withdrawn. You may 
also apply the waiting period provided 
under § 26.86(c) of this part to a firm 
that has established a pattern of 

frequently withdrawing applications 
before you make a decision. 

§ 26.84 [Removed] 

■ 16. Remove section 26.84. 
■ 17. Revise § 26.85 to read as follows 

§ 26.85 Interstate certification. 
(a) This section applies with respect 

to any firm that is currently certified in 
its home state. 

(b) When a firm currently certified in 
its home state (‘‘State A’’) applies to 
another State (‘‘State B’’) for DBE 
certification, State B may, at its 
discretion, accept State A’s certification 
and certify the firm, without further 
procedures. 

(1) To obtain certification in this 
manner, the firm must provide to State 
B a copy of its certification notice from 
State A. 

(2) Before certifying the firm, State B 
must confirm that the firm has a current 
valid certification from State A. State B 
can do so by reviewing State A’s 
electronic directory or obtaining written 
confirmation from State A. 

(c) In any situation in which State B 
chooses not to accept State A’s 
certification of a firm as provided in 
paragraph (b) of this section, as the 
applicant firm you must provide the 
information in paragraphs (c)(1) through 
(4) of this section to State B. 

(1) You must provide to State B a 
complete copy of the application form, 
all supporting documents, and any other 
information you have submitted to State 
A or any other state related to your 
firm’s certification. This includes 
affidavits of no change (see § 26.83(j)) 
and any notices of changes (see 
§ 26.83(i)) that you have submitted to 
State A, as well as any correspondence 
you have had with State A’s UCP or any 
other recipient concerning your 
application or status as a DBE firm. 

(2) You must also provide to State B 
any notices or correspondence from 
states other than State A relating to your 
status as an applicant or certified DBE 
in those states. For example, if you have 
been denied certification or decertified 
in State C, or subject to a decertification 
action there, you must inform State B of 
this fact and provide all documentation 
concerning this action to State B. 

(3) If you have filed a certification 
appeal with DOT (see § 26.89), you must 
inform State B of the fact and provide 
your letter of appeal and DOT’s 
response to State B. 

(4) You must submit an affidavit 
sworn to by the firm’s owners before a 
person who is authorized by State law 
to administer oaths or an unsworn 
declaration executed under penalty of 
perjury of the laws of the United States. 

(i) This affidavit must affirm that you 
have submitted all the information 
required by 49 CFR 26.85(c) and the 
information is complete and, in the case 
of the information required by 
§ 26.85(c)(1), is an identical copy of the 
information submitted to State A. 

(ii) If the on-site report from State A 
supporting your certification in State A 
is more than three years old, as of the 
date of your application to State B, State 
B may require that your affidavit also 
affirm that the facts in the on-site report 
remain true and correct. 

(d) As State B, when you receive from 
an applicant firm all the information 
required by paragraph (c) of this section, 
you must take the following actions: 

(1) Within seven days contact State A 
and request a copy of the site visit 
review report for the firm (see 
§ 26.83(c)(1)), any updates to the site 
visit review, and any evaluation of the 
firm based on the site visit. As State A, 
you must transmit this information to 
State B within seven days of receiving 
the request. A pattern by State B of not 
making such requests in a timely 
manner or by ‘‘State A’’ or any other 
State of not complying with such 
requests in a timely manner is 
noncompliance with this Part. 

(2) Determine whether there is good 
cause to believe that State A’s 
certification of the firm is erroneous or 
should not apply in your State. Reasons 
for making such a determination may 
include the following: 

(i) Evidence that State A’s 
certification was obtained by fraud; 

(ii) New information, not available to 
State A at the time of its certification, 
showing that the firm does not meet all 
eligibility criteria; 

(iii) State A’s certification was 
factually erroneous or was inconsistent 
with the requirements of this part; 

(iv) The State law of State B requires 
a result different from that of the State 
law of State A. 

(v) The information provided by the 
applicant firm did not meet the 
requirements of paragraph (c) of this 
section. 

(3) If, as State B, unless you have 
determined that there is good cause to 
believe that State A’s certification is 
erroneous or should not apply in your 
State, you must, no later than 60 days 
from the date on which you received 
from the applicant firm all the 
information required by paragraph (c) of 
this section, send to the applicant firm 
a notice that it is certified and place the 
firm on your directory of certified firms. 

(4) If, as State B, you have determined 
that there is good cause to believe that 
State A’s certification is erroneous or 
should not apply in your State, you 
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must, no later than 60 days from the 
date on which you received from the 
applicant firm all the information 
required by paragraph (c) of this section, 
send to the applicant firm a notice 
stating the reasons for your 
determination. 

(i) This notice must state with 
particularity the specific reasons why 
State B believes that the firm does not 
meet the requirements of this Part for 
DBE eligibility and must offer the firm 
an opportunity to respond to State B 
with respect to these reasons. 

(ii) The firm may elect to respond in 
writing, to request an in-person meeting 
with State B’s decision maker to discuss 
State B’s objections to the firm’s 
eligibility, or both. If the firm requests 
a meeting, as State B you must schedule 
the meeting to take place within 30 days 
of receiving the firm’s request. 

(iii) The firm bears the burden of 
demonstrating, by a preponderance of 
evidence, that it meets the requirements 
of this Part with respect to the 
particularized issues raised by State B’s 
notice. The firm is not otherwise 
responsible for further demonstrating its 
eligibility to State B. 

(iv) The decision maker for State B 
must be an individual who is 
thoroughly familiar with the provisions 
of this Part concerning certification. 

(v) State B must issue a written 
decision within 30 days of the receipt of 
the written response from the firm or 
the meeting with the decision maker, 
whichever is later. 

(vi) The firm’s application for 
certification is stayed pending the 
outcome of this process. 

(vii) A decision under this paragraph 
(d)(4) may be appealed to the 

Departmental Office of Civil Rights 
under s§ 26.89 of this part. 

(e) As State B, if you have not 
received from State A a copy of the site 
visit review report by a date 14 days 
after you have made a timely request for 
it, you may hold action required by 
paragraphs (d)(2) through (4) of this 
section in abeyance pending receipt of 
the site visit review report. In this event, 
you must, no later than 30 days from the 
date on which you received from an 
applicant firm all the information 
required by paragraph (c) of this section, 
notify the firm in writing of the delay in 
the process and the reason for it. 

(f)(1) As a UCP, when you deny a 
firm’s application, reject the application 
of a firm certified in State A or any other 
State in which the firm is certified, 
through the procedures of paragraph 
(d)(4) of this section, or decertify a firm, 
in whole or in part, you must make an 
entry in the Department of 
Transportation Office of Civil Rights’ 
(DOCR’s) Ineligibility Determination 
Online Database. You must enter the 
following information: 

(i) The name of the firm; 
(ii) The name(s) of the firm’s owner(s); 
(iii) The type and date of the action; 
(iv) The reason for the action. 
(2) As a UCP, you must check the 

DOCR Web site at least once every 
month to determine whether any firm 
that is applying to you for certification 
or that you have already certified is on 
the list. 

(3) For any such firm that is on the 
list, you must promptly request a copy 
of the listed decision from the UCP that 
made it. As the UCP receiving such a 
request, you must provide a copy of the 
decision to the requesting UCP within 7 
days of receiving the request. As the 

UCP receiving the decision, you must 
then consider the information in the 
decision in determining what, if any, 
action to take with respect to the 
certified DBE firm or applicant. 

(g) You must implement the 
requirements of this section beginning 
January 1, 2012. 

§ 26.87 [Amended] 

■ 18. In § 26.87, remove and reserve 
paragraph (h). 

§ 26.107 [Amended] 

■ 19. In § 26.107, in paragraphs (a) and 
(b), remove ‘‘49 CFR part 29’’ and add in 
its place, ‘‘2 CFR parts 180 and 1200’’. 
■ 20. In § 26.109, revise paragraph (a)(2) 
to read as follows: 

§ 26.109 What are the rules governing 
information, confidentiality, cooperation, 
and intimidation or retaliation? 

(a) * * * 
(2) Notwithstanding any provision of 

Federal or state law, you must not 
release any information that may 
reasonably be construed as confidential 
business information to any third party 
without the written consent of the firm 
that submitted the information. This 
includes applications for DBE 
certification and supporting 
information. However, you must 
transmit this information to DOT in any 
certification appeal proceeding under 
§ 26.89 of this part or to any other state 
to which the individual’s firm has 
applied for certification under § 26.85 of 
this part. 
* * * * * 
[FR Doc. 2011–1531 Filed 1–27–11; 8:45 am] 

BILLING CODE 4910–9X–P 

VerDate Mar<15>2010 14:31 Jan 27, 2011 Jkt 223001 PO 00000 Frm 00047 Fmt 4700 Sfmt 9990 E:\FR\FM\28JAR1.SGM 28JAR1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 R
U

LE
S



 
 
 
 
 
 
 
 
 
 
 
 

THIS PAGE WAS INTENTIONALLY LEFT BLANK 













































 
 
 
 
 
 
 
 
 
 
 
 

THIS PAGE WAS INTENTIONALLY LEFT BLANK 





















 
 
 
 
 
 
 
 
 
 
 
 

THIS PAGE WAS INTENTIONALLY LEFT BLANK 









 
 
 
 
 
 
 
 
 
 
 
 

THIS PAGE WAS INTENTIONALLY LEFT BLANK 





















































 
 
 
 
 
 
 
 
 
 
 
 

THIS PAGE WAS INTENTIONALLY LEFT BLANK 



 

 

Attachment 9 
  
 

Agency Consultation 



 

 







 

 

Attachment 10 
 
  

Small Business Participation 
 
 



 

 

 
 



 

Attachment 10 1 Armstrong Consultants, Inc.  
Holbrook Municipal Airport 2016-2018 DBE Plan 

SMALL BUSINESS ELEMENT 
 
The objective of the Small Business Element for Holbrook Municipal Airport (Airport) is to 
ensure that a reasonable number of prime contracts and subcontracts are of a size that small 
businesses, including DBEs, can reasonably perform work for the Airport.  The Airport’s small 
business element is not a Race/Gender-Conscious program. 
 
DBE program regulations, CFR § 26.39, that became effective on February 28, 2011, require 
that a “DBE program must include an element to structure contracting requirements to facilitate 
competition by small business concerns, taking reasonable steps to eliminate obstacles to their 
participation, including unnecessary and unjustified bundling of contract requirements that may 
preclude small business participation in procurements as prime contractors or subcontractors.” 
 
For the purpose of the Airport’s Small Business Element; a small business is defined as a 
company and/or firm in whom annual revenue does not exceed 1.5 million dollars.  DBE firms 
are eligible for the program. 
 
The Airport will diligently attempt to minimize fraud and abuse in the Small Business Element of 
the DBE Program by verifying program eligibility of firms.  The Small Business Element will be 
reasonably monitored by the Airport. 
 
Prime contracts and subcontracts valued under $20,000.00 are available to small businesses as 
a result of the Airport Improvement Program.  The Airport believes that it is currently meeting 
the objectives of its construction contracting activities by ensuring that a reasonable number of 
prime contracts and subcontracts are of a size that small businesses, including DBEs, can 
reasonably perform.  Quantities, specifications, and delivery schedules are arranged to facilitate 
small business participation.  Large contracts are divided into multiple bid schedules and bid 
items to make it easier to define portions of the work to subcontract.  The Airport will put into 
place monitoring of consultant-design projects for possible small business participation and 
encouraging use of small businesses in projects.  The Airport seeks ways to include all available 
contractors in its contracts.  This may include bundling or unbundling jobs or limiting the size of 
its contracts so that smaller businesses may be awarded contracts.  In some cases, jobs usually 
performed by subcontractors can be performed as an unbundled contract as a prime contract, 
especially if the outcome of the overall project will not be effected by the unbundled contracting 
opportunity. 
 
The Airport provides opportunities for small businesses in contracts awarded using simplified 
procedures subject to the requirements of applicable Federal, state and local requirements.  
Through small business outreach, the Airport, with the assistance of the State Department of 
Transportation DBE program, will assist small firms to become a prime and in growing their 
business to eventually compete on larger contracts. The Airport will maintain a contact list 
comprised of businesses, partners and economic development contacts established through 
various educational opportunities and affiliations.  Through this contact list, the Airport will be 
able to communicate to small businesses about upcoming contracting and subcontracting 
opportunities. 
 
The Airport will maintain contacts with the Small Business Administration, area economic 
development companies and associations, and the State Department of Labor and the 
Department of Commerce in order to offer small businesses assistance in various business 
growing services.  These partnerships will be instrumental in allowing small businesses to grow 
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and learn more about becoming larger companies and being able to bid larger jobs at the 
Airport. 
 
In addition to the above strategies, the Airport will, when possible: 
 
  In multi-year design-build contracts or other large contracts (e.g., for  ‘‘megaprojects’’) 

require bidders on the prime contract to specify elements of the contract or specific 
subcontracts that are of a size that small businesses, including DBEs, can reasonably 
perform. 

 On prime contracts not having DBE contract goals, require the prime contractor to 
provide subcontracting opportunities of a size that small businesses, including DBEs, 
can reasonably perform, rather than self-performing all the work involved. 

 Identify alternative acquisition strategies and structuring procurements to facilitate the 
ability of consortia or joint ventures consisting of small businesses, including DBEs, to 
compete for and perform prime contracts. 

 
The Airport will provide the following assurances: 
 

1. That the program is authorized under state law; 
2. That certified DBEs that meet the size criteria established under the program are 

presumptively eligible to participate in the program; 
3. That there are no geographical preferences or limitations imposed on any federally 

assisted procurement included in the program; 
4. That there are no limits on the number of contracts awarded to firms participating in 

the program, but that every effort will be made to avoid creating barriers to the use of 
new, emerging, or untried businesses; 

5. That aggressive steps will be taken to encourage those minority and women owned 
firms that are eligible for DBE certification to become certified; and 

6. That the program is open to small businesses regardless of their location (i.e., that 
there is no local or other geographical preference. 

 




